117.
THE SOUND RECORDI NG AND RECCRD | NDUSTRY

93. I ntroducti on and sonme Ceneral Matters

The Committee received submissions, both orally and in
witing, fromthree distinct interest groups in the area
of sound recordings. The first of these conprised
conpani es engaged in the manufacture and/or distribution
of records and audio tapes in Australia. They presented
their case both individually and jointly through their
associ ation, Australian Record I ndustry  Association
Limted (ARIA) which is an association incorporated as a
public conpany. The association’s nenmbership includes the
maj or Australian record conpanies. These, as has been
noted, are known in the trade as “the big six”. They are
C.B.S. Records, Thorn-E.MI. , Polygram WE. A  Records,
RCA (now B.MG/Arista/Anola Limted) and Festival *“
Recor ds, O these three, CB.S., Thorn-EMI. and
Festival manufacture black vinyl records and audio tapes.
None manufactures conpact discs. These are  either
imported or manufactured in Australia for record conpanies
by Distronics Limted which operates the only Australian
conpact disc factory at prem ses at Braeside near
Mel bourne.  The record conpanies were against any change
being nade to the sections. A second group of subnissions
came fromthe nusic publishers. Their case was presented
by their trade  association, the Australian Musi ¢
Publ i shers’ Association (AMPAL) and by the Australian
Mechani cal Copyright Omners Society Limted (AMCCS). The

menbers O these organizations are largely, if not
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entirely, music publishers. Subm ssions made by AVPAL and
AMCOS were al so against any anendment of the sections.
The third interest group consisted of a nunber of
I ndependent record retailers. These were smal | record
shops which carry on business in a nunber of the capital
cities. During the course of the public hearings sone of
them fornmed an association, the Australian Recordsellers’
Association (“the Recordsellers”). This association was
fornmed for the purpose of presenting a united case to the
public hearings. The subm ssions made on behalf of the
Recordsel l ers sought the relaxation of ss. 102 and 103 to
enable the inportation of linited quantities of sound
recordings which were parallel inports. In addition to
subm ssions from these interest groups, subm ssions were
al so received fromthe Office of Consunmer Affairs, Actors
Equity of Australia and the Misicians’ Union of Australia.
The O fice of Consuner Affairs, as has been nmentioned,
made subm ssions supporting the repeal of the sections in
their application to parallel inports. The two unions

made subm ssions to the contrary.

The changes sought by the Recordsellers would involve
their being able, wthout the licence of the copyright
owner in Australia, to inport linited quantities of sound
recordings legitinately nade overseas. Some of them woul d
be prepared to pay a royalty to the owner of the copyright
in the recording. QG hers regarded such a requirenent as
i nvol ving a doubl e paynent, a royalty having been paid in

the country of manufacture. All said that by reason of
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the nature of the recordings which they expected to
i mport, they did not expect that their inports would
anmount to nore than five per cent of the total record
market in Australia. The Recordsellers did not advocate
any amendment which would allow inmporters to flood the
market with recordings prior to the release of the locally
produced pressings. They made it clear that they did not
wi sh to deprive the Australian record conpanies of their
mar ket . The Recordsellers’ submissions in this regard
ought not to be seen as entirely altruistic. They are as
conscious as the record manufacturers of the danger of
opening up the market to wunrestricted parallel inports.

Such a nove could lead to the inportation of |arge nunbers
of sound recordings which were not authorised for
distribution in Australia by the copyright owner. Those
who may well take advantage of this situation are the
large, retail and chain stores. No subm ssions at all were
received from stores falling into this category. So far
as the issues revealed by the subm ssions were concerned,

the position was that no-one sought the repeal of the
sections so as to. enable the unrestricted inportation of
sound recordings which were parallel inports, as distinct
frompirated articles. The last statement is to be read
subject to the subm ssions made by the Ofice of Consuner

Affairs which takes the view that the sections should be

repealed in their application to parallel inports.

Before the subm ssions are examned in greater detail, it

shoul d be clear that two different copyrights are involved
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in the inportation and sale of sound recordings. Firstly,
there is “the nmechanical right”. This is the trade or
industry expression for the right of the copyright owner
ina nusical work to reproduce the work in the form of
records or tapes. In a simlar category is t he
“synchronisation right” which is the trade or industry
expression for the right of the copyright owner in a
ci nemat ography filmto reproduce the work in the soundtrack
of a film The second copyright is the nmanufacturing
copyright in the sound recording itself. The nechani cal

right is protected by s. 31, the manufacturing right by s.

85.

Prior to the 1912 Act the rights of an owner of copyright
inanusical work did not include the making of a sound
recording of that work. Rapi d technol ogical change
resulted in Article 13 of the Berlin Revision of the Berne

Convention in 1908 which provided that:-

“The authors of nusical works shall have
the exclusive right of authorizing (1) the
adaptation of these works to_instrunents
whi ch can produce them nechanically; (g
the public performance of the said wvorks b
means of these instrunents.”

Article 13 of the Berlin Revision, by reserving to
donestic legislation the determ nation of any reservations
or conditions relating to the application of this
exclusive right, allowed for the possibility ofconpul sory

licences in relation to this right. Asa result s. 19(2)
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was included in t he Copyri ght Act 1911 (WK and
consequently the Copyright Act 1912 (Cth). This section

provided that any person could, without i nfringing
copyright in any nusical work, make records, perforated
rolls, or other contrivances by nmeans of which the work
may be nechanically perforned, if he could prove that such
contrivances had previously been made by or with the
consent or acquiescence of the owner of the copyright in
the work and that he had given the prescribed notice of
his intention to mnake the contrivances and had paid the
prescribed royalties in respect of all the contrivances
made by him In the present Act the compulsory [icensing
scheme is set out in ss. 54-64. It takes the form of an
exception frominfringement. The owner of copyright in a
musi cal work has control over the making of a first sound
recording of that work, either by virtue of sub-para.
31(1)(a)(i), which, is the right to “reproduce the work in
a material fornf, and sub-see. 2212), which provides that
“material fornf includes sounds embodied in an article or
thing; or by process of inplication froms. 55 which

provi des forthe operation of the statutory |licence after

the first making. The conditions wupon which the

compul sory licence cones into operation are set out in s.

55.

The first condition is explained by R cketson (op. w«cit.,
p. 282):-

“Arecord of the work nust previously have
been made in, or inported into, Australia




122.

for the purpose of retail sale by or with
the licence of the owner of the copyright
in the work. Alternatively, this condition
Wil be satisfied if a matrix (or record)
for use in making other records for the
purpose of retail sale has been previously
made in Australia by, or with the |icence
of the copyright owner (this does not apply
to the inporting of a matrix). Finally, as
a result of Australia s menbership of  the
Berne and Universal Copyright Conventions,
this condition wll be fulfilled if a
record of the work has previously been made
in, or inported Into, another menber
country for the purpose of retail sale and
this has been done by or with the [icence
of the person who was, under the |aw of
that country, the owner of the copyright in
that work. . . . [I]f the copyri ght
ownership of a work is di vi ded up
territorially, this may be satisfied by the
making of a record in a Convention country
bK the copyright owner in that country even
though the Australian owner nmay not have
done or consented to the doing of anything
in this country.”

The second condition concerns the prescribed notice of

intention to nake a recording of a work to be given to the

owner of the copyright. The third condition is that the
manufacturer must intend to sell or supply for sale by
retail the recording so nade. The fourth and final

condition is paynent of a royalty to the copyright owner.
As a matter of |aw, the copyright owner is theoretically
free to negotiate the royalty for the first recording of a
nusi cal work. However, under s. 56(1) the royalty payable
in respect of subsequent recordings made pursuant to the
conpul sory licence is fixed by regulation at 6.25 per cent

(see reg. 15A of the Copyright Regulations) of the retajl

selling price of the record. Thus, as a mtter of

universal practice, a record mnufacturer will not pay
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more than 6.25 per cent statutory royalty for a licence to

make a first recording.

The statutory licence to manufacture records as set out
above does not extend to the inportation of records. This
I's because of the operation of s. 64 which provides that,
for the purpose. of any provision of the Act relating to
inported articles, in determ ning whether the naking of a
recording outside Australia would have constituted an
infringenment of copyright if the recording had been nude
in Australia by the inporter, the conpul sory |icence
provisions of ss. 55 and 59 are to be disregarded. Thus
an unlicensed inporter of sound recordings infringes
musi cal copyright despite the fact that he could have made
the recordings in Australia pursuant to the conpul sory
licence. That is because he would be in breach of s. 37

of the Act if instead he inported them

The second copyright involved in the inport and sale of
sound recordings is the copyright in the sound recording
itself which is <created by s. 85 of the Act. It is a
manuf acturer’s right rather than an author’s right. Thi s
right exists quite independently of the copyright in any
literary, dramatic or nusical work which is the subject of
the sound recording. Unde r  sub-sec. 1o(l) “sound .
recording” is defined as neaning, “the aggregate of sounds
enbodied in a record”, and “record” as “a disc, tape,
paper or other device in which sounds are enbodi ed”

Section 24, in turn, defines “enbodied” It provides:-
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“For the purposes of this Act, sounds or
visual images shall be taken to have been
enbodied in an article or thing if the
article or thing has been so treated in
relation to those sounds or visual inmages
that those sounds or visual inmges are
capable, with or wthout the aid of some
other device, of being reproduced from the
article or thing.”

It is thus clear that sound recordings in which copyright
exists include granophone records, perforated rolls,
cassette tapes, cartridges and discs. But sound tracks
used in cinematographic filns are not included, these
being protected as part of the film see sub-see. 23(l).
The owner of the copyright in a sound recording is the
maker of that sound recording (sub-sec. 97(2)) who is
defined in para. 22(3)(b) as being the person who owned
the record at that tine. In nost cases this will be a
record conpany because the nmaker of a sound recording is
the person or corporation who has nade the necessary
financial investment to produce the recording. An
unlicensed inporter of sound recordings infringes the
sound recording copyright under s. 102 unless he or she
has the right to nmake copies of that recording wthin

Austral i a.

The Subm ssions of the Record Conpanies and AR A

Before going to the detail of the subnissions, it is
necessary to enphasize that, at the time the public
hearings were held and the bulk of the subm ssions made,
there was no manufacture of conpact discs in Australia.

In April 1987 Distronics Limted established its conpact
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disc factory near Melbourne. Conpact discs had first been
marketed in Australia in 1984. In 1986, the Commttee had
[ittle informati on about market trends, particularly in
relation to the inpact of conpact discs on the markets for
vinyl records and audio tapes. Not wi t hstandi ng the
passing of a further two years, the extent to which
conpact discs will eventually penetrate the market remains
uncertain. Information recently given the Commttee
suggests that about 7 per cent of households now have a
conpact disc player, but many of these also have
conventional record players and cassette players. The
position is wunlikely to clarify for some tinme, but the
Conmittee has been furnished with current information
concerning conpact disc sales and a conprehensive table
showing trends in sales of vinyl records and audio tapes.

The whole area is one which is nmoving quite quickly.

Further , devel opnents may involve the introduction of
digital audio tape (D.A T. ). Wether this will occur and,

if so, when, is uncertain. \Wat effect the introduction
of D.A T. would have on demand for other sound recordings
is inmpossible to forecast. The Conmittee’s assessnent of
the situation, however, is that each of the existing types
of” sound recording will continue in substantial demand for

sone years to cone.

In its subm ssion ARIA outlined the history of the record

industry in Australia as follows:-

“The industry began in Australia in about
1910 with the production of records in the
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form of cylinders. The production of
records in the formof discs comenced in
Australia in the early 1920's and the
roduction of tapes began in the |ate

960’ s.
Prior to the 1950's there was little |ocal
recordi ng activity of Australian
conmpositions or perfornmers. The advent of
rock-and-roll nusic in 1956 and the
i ntroduction of the ‘single’ provi ded

considerable stimulus to the recording of
contenporary Australian artists. This was
an era of fast devel opment of ‘pop’ nusic
and the growmh of commercial radio and
television contributed significantly in
this regard, particularly by the energence
of pop radio stations and tel evision
progranms such as ‘Bandstand’ and *Si x
O Clock Rock * . In this way, popul ar
artists emerged and Australian record
conmpani es increasingly recorded the work of
| ocal artists for local release.”

The submssion referred to ARIA's position wthin the

I ndustry: -

“ARIA 1s an Association of the major
Australian record conpanies. lts current
menbership is as follows: -

AAV Australia Pty Limted
AVAN Guard Music Pty Limted
Big Time Phonogr aph Recor ds co
Australia) Pty Limted
CBS Records Australia Limted
EM Australia Limted
Festival Records Pty Limted
Hadl ey Records Pty Limted
Hot Records _
International Direct Marketing Pty
Limted
J. & B. Records Limted
K. G C. Magnetic Tapes
K-Tel International Australia Limted
M dni ght Records Pty Limted
Pol ygram Records Pty Limted
Powder wor ks Recor ds
RCA Limted . o
Reader s’ Dllvge_st Services Limted
Spot | i ght sic Pty Limted
Irgin Australia Pty Limted
WEA Records Pty Limted
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WEA Retail Pty Limted

Wheatl ey Records Pty Limted.”

At the public hearings ARIA anended this list by renoving

fromit three conpanies, Internationa

Pty Limted and K-Tel International

Direct Marketing

Australia Limted

because of doubts as to their present status and Hot

Records which had been expelled for non-paynent of dues.

The submi ssion then proceeded to describe the present

structure and organi zation of the industry:-

“3.2 The record manufacturing industry is
rimarily located in Sydney and

I bourne and is conprised of six

maj or record conpanies (CBS Records

Australia Linited, EM

Australia

Limted, Festi val Recor ds Pty
Li mi ted, Pol \ﬁgr am Recor ds Pt

Limted, WEA

ecords Pty Limted

RCA Linmted) who  account for

approximately 95 9% of

Australian

production ~and approximately 15

relatively small conpani es,

virtually

all of whom are nenbers of AR A

ooooooooooooooooooooooooooooooooo

oooooooo

3.4 The nenbers of ARIA are nore than
record manufacturers - they represent

ei t her directly or by
agreenents, alnost all

[icence

Australian

performng artists who have mde

records. Thus independent
such as Mishroom Records,

conpani es

Al bert

Records and Larrikin Records all have
agreenents with an ARIA nenber to

manuf act ure, di stribute,
pronot e records made

sel | and

the i r

artists. A nost every record played
on radio is on a |abel represented by

an ARl A nenber.

35 (i) EM and Festival have their

own recording studios.

8BS |

EM and Festival have their

own facilities for
discs in Australia.

ressin
%BS,

and Festival also have their
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own facilities for t he
duplication of r ecor ded
t apes. CBS and EM have
their own separately

conducted printing plants for
printing of record jackets
and | abel s. Approxi mat el y
1,148 enpl oyees are currentI?/
engaged in the manufacture o
records and tapes by these
t hree conpanies.

(i) K- Tel I nt ernati onal

éAust ralia) Limted and J. &

. Records ' Limted specialise
in the production of m d
price or budget records and
t apes. Reader s’ Di gest
Services Limted IS
excl usively concerned in the
production of records sold by

mai| order, and a record
club, International  Direct
Mar ket i ng Pty Li mted,

distributes by mail to its
menbers.  Carinia Conpany Pty
Limted and Avan Guard Misic
Pty Limted are Iargel?/
inmporters and distributors o

cl assi cal and et hni c
repertoire. The ot her
i ndependent nenbers of ARIA
are  all Austral i an- owned

record conpanies who have
their products manufactured

by the maj or record
conpani es.
(i) Q her Australian record

conmpani es include Larrikin
Recor ds, Mushr oom Recor ds,

Gorilla  Records, Pi sces,
Cherry pie, Rainbow Records,
EMS ~ Records, Hanmar d
Producti ons, Al bert

Productions, and Laser.”

102. At the public hearings it was said that five of the six
maj or record conpanies are wholly owned subsidiaries of
overseas parent conpani es. Festival was said to be the

only independent, Australian owned, nmjor record conpany
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having no connection apart from rights and obligations
arising under |icense agreenents with any overseas record
conpany. The Conmittee was told that nost of the
non- Australian sound recordings of which each conpany is
exclusive licensee are licensed to them through their
par ent conpani es. Festival has exclusive |licences of
copyright from overseas owners of copyright in sound
recordings. The major source of income for the six major
record conpanies is derived fromthe sale of products the

subject of an exclusive licence from an overseas owner.

ARI A submtted that parallel inmports, if legalised, would

severely damage the Australian record industry. |t said:-

“The Australian record jndustry has grown
from being one which was totaII%
unsophisticated and dealing solely wit
overseas product, to one which is
i ncreasingly sophisticated both in product
and technol ogy, enploying |arge nunbers of
peopl e and actively pronoting, encouraging
and fostering the ‘talents of Australians.
In so doing, it has spent vast suns of
money  devel opi ng its t echnol og and
mar keting techniques to the point ere it
Is estimated that approximately 2500 people
are enployed pernmanently in the business of
manuf act uri ng and mar ket i ng sound
recordings other than at retail level. To
mai ntain this position, the conpanies have
alsojent vast sums of noney in obtainjnP
licenices of copyright of ovérseas materia
and‘%n protecting their copyright.”
¥

ARI A submtted that this substantial investnment in
manufacturing plants, recording studios and printing

plants had only been possible because of the profitable

trading results which the conpanies had achieved. But it
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was enphasi zed that the profits had cone from no nore than
15 per cent of each conpany’s repertoire. This 15 per
cent in effect carried the balance of the repertoire which
was said not to “achieve a surplus over costs”. FEighty to
ninety per cent of the profitable repertoire is |icensed
product from overseas and nost records which ris,to
prom nence in Australia are made and first released in
either the United States or the United Kingdom Thei r
overseas exclusive licences are the principal assets of
the six major conpanies. It was said that it was
important to ensure that the returns fromthe 15 per cent
of repertoire which nade noney were naxin zed. This
maxi m zation depended on successful planning and the
ability to plan was, in turn, dependent upon the market
control afforded by ss. 102 and 103. Because of the
different markets and marketing techniques which exist
territorially, parallel inports could often be purchased
overseas at reduced prices. Those speaking for the record
conpanies said that the reduced prices mght reflect,

anong other things, cheaper manufacturing processes and
totally different systems of sale. For exanple, the large
United States record conpanies  distribute t hrough
intermediate distributors known as sub-distributors who,
when the initial sales have died down, can offer large
left over quantities of stock at reduced prices. Further,

in the United States and the United Kingdomwith their
| arge markets, records are deleted from record conpany
catalogues w thin a relatively short period of tine

foll owi ng rel ease. Once this happens, remaining stocks
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are sold to wholesale operators who deal with del etions
and sell such records for prices as |ow as 50c per record.
In contrast, the Commttee was told that records nust stay
on Australian catalogues for a nmuch |onger period. Thi s
IS necessary, it was said, because the high cost of
pur chasi ng exclusive rights for Australia of overseas
records and the high cost of producing records in
Australia neans that records released in Australia wll
not achieve a surplus wunless they are sold in reasonable
quantities. The Conmittee was told that this can take a
longer tine to achieve than it may in a larger country.
Records released in Australia were said to need a |onger
period of time in which to neke profits than records
released into the much larger United States or United
Ki ngdom narkets. The overseas deletions mght represent
the nost profitable part of an Australian conpany’s
operation and, so it was contended, were they able to be
imported into Australia, that company’s nmmjor source of
i nconre woul d be undermned and its current |evels of
empl oynent and investnment would be greatly dim nished.
This was said not to be just a potential problem M.
James Dwyer, the solicitor for ARIA said that the i nport
shops, contrary to what they had suggested, had been
inmporting mainstream big sellers without perm ssi on
Furthernore, specific instances of large chain stores
inporting up to 50,000 records were given. Because the
inportation was illegal, the sale of the records could be
restrained. I f parallel inportation were |egalised,

however, the fear was that the |arge chain stores woul d
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purchase records in bulk from overseas. \Wen asked at the
hearings what would happen if the sections were repealed
and the price of the exclusive rights were renegotiated at
| ower levels, Ms. Victoria Rubensohn, the then Executive
Director of ARIA clainmed that the record conpanies would
merely becone inport agencies as the turnover would not be
sufficient to support the superstructure Wwhich has been
built up. Large sums of noney would no |onger be spent on
pronotion if other inporters, who spent nothing on
pronotion, were able to bring in large nunbers of the sane
record and unjustly reap the benefits of such pronotion.

Simlarly, present |levels of retail store servicing,

especially in country areas, would decline.

ARIA submtted that the repeal of the sections would have
ot her consequences. Not only would investnment in
manufacturing and marketing operations decline, but the
record conpanies’ investnent in Australian artistes would
be jeopardised. AR A explained that the record conpanies
of ten make | oans and advances to their contracted artistes
which are repayable out of any royalty incone which
results fromthe sale of records. Contributions are also
made to such things as the cost of tours, including
overseas tours. CBS Records claimed to have invested $10
mllion in local artistes over the last three years. It
presently has 15 local artistes or groups of artistes on
its roster plus rights in the recordings of si,others.
In the case of one band, Men at Wrk, that investment was

extremely successful. However, CBS said its continued
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ability to invest noney in nost |ocal artistes depended on
CBS continuing to make profits fromits international
product. WEA, RCA and EM also clainmed to have |nvested
heavily in supporting Australian artistes, not only by way
of substantial advances paid to the artistes but also by
way of tine and effort in pronotion. M. Turner of WEA
stated that foreign recording conmpanies would not
entertain the prospect of releasing a recording of an
Australian artiste wuntil such time as that artiste had
been successful in Australi a. Festival, in its
subm ssion, clained its contribution to the recording of
Australian artistes is unparalleled. Festival commenced
business in" 1952 and in that sane year nade its first
| ocal recording. Although it still has some artistes
“directly signed” to it, Festival largely supports |ocal
artistes through its financial assistance to | ocal
recordi ng conpanies such as Mishroom Records and Regul ar
Records. one of Festival’'s licensers is the Australian
Br oadcasti ng Conmi ssion. As an exanple of its ongoing
commtment to the recording of Australian artistes
Festival has had a group called “The Venetians” signed on
for three years and has spent over $300,000 on recording
costs alone, including the production and manufacture of
two albuns. This investnent will not be recouped unless
the Venetians are successful overseas. |f SS. 102 and 103
were repealed, clained Festival, its nmarketing and
pronmotion of |ocal artistes would becone too great a
financial risk and would cease. In short, the record

conpanies claim that their investment in Australian
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artistes is subsidised by the profits made on the sale of

records originating overseas.

ARI A cl ai med that the continued success, even t he
survival, of the record industry depended on the retention

of ss. 102 and 103 which have been used extensively to

conbat pirate inports. It was inpossible, it was clained,
to consider parallel inports wthout considering pirated
imports at the same tine. This was because of the

difficulty there is in distinguishing between sound
recordings, particularly tapes, which are legitimte, that
Is, parallel inports, and those which are pirated. In
consequence, any relaxation of the sections in their
application to parallel inports would necessarily be
acconpani ed by an increase in the inportation of pirated
copies. In 1977, when piracy was particularly rife, ARA
estimated that sales of pirate cassettes were costing its
nmenber conpanies between $10 million and $20 nmillion in
| ost retail sales per annum ARl A said the inportance of
the sections in conbatting piracy stemmed from the

foll ow ng considerations:-

(1) The Iimted manpower and other resources of the
Federal Police to conbat piracy meant that the
industry depended heavily on the record conpanies’
rights of civil action wunder ss. 102 and 103. The
ARI'A submi ssion outlined the efforts taken by
the record conpanies to conbat the surge of piracy

that took place in the md 1970's. It said:-
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“In a typical case a pirate Cassette or pirate
cassettes would be purchased froma retailer, a
letter of demand seekln? ~undertakings to
refrain from engaging in infringing conduct and
delivery up of the infringing tapes would be
del i vered (in  order to establish the
“know edge’ element) and if the i nfringer

continued to sell the tapes beyond a deadline
then proceedings were commenced against him
I medi ately. In all cases where proceedings
have been conmenced, They have been successtul.

The Tnportance of the ready avallability of

Sections 0 and 03 1n the Suprene Courts of

fthe  States and _Territories cannot be
over—emphasi zed. It was al wayS necessary (o0
MOVE qui CKTy against retailers, distributors
and inporters. The commercial life of a new
hit record was (and still is) limted and the
nunber one priority was to get the illegal

stock off the market, a priority which a court

I njunction coul d achieve. Pirate deal ers had

their own catal ogues and distribution networks
and they knew in advance of the overseas
rel ease date of an album expected to be
successful . In Decenber 1976 the Swedish group
‘Abba’ released ‘Arrival’ in Europe and wthin
48 hours pirate copies were available for sale
in Singapore. Wthin 1 week of the  FEuropean
rel ease, pirate copies were in Australia.”

ARI A clains that resort to ss. 102 and 103 resulted

inthe virtual elimnation of pirate cassettes in
this country. In the period since 1975 the
recording industry identified in excess of 1500
instances of pirate activity which were responded
to by the delivery of a letter of demand andior
commencenent of civil proceedings. Further, ARA
clainmed it had assisted the Australian Federal
Police in providing evidence and |egal assistance
In eight prosecutions throughout Australia in which
the Police have relied on the civil proceedings (or
letters of demand and resultant undertakings) to

prove the know edge el enent of the rel evant
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crimnal offence. ArRAsubmtted that because the
manufacturers and  duplicators of the pirate
articles were generally based overseas, s. 101 of
the Act did not apply. I n substance it provides
that copyright subsisting in subject matter other
than works is infringed by a person who, not being
the owner of the copyright nor a licensee of the
owner thereof, does in Australia, or authorizes the
doing in Australia, of any act conprised in the

copyright. ARIA said:-

“Had sections 102 and 103 not been
avai |l abl e under the |egislation the
i ndustry would have been wvirtually

hel pl ess and al nost totally
dependent upon projections by thé
Federal Police. It is difficult to

contenEIate at what |evel piracy
woul d be running today had Sections
&22 and 103 not been a part of the
C . 1

The quality of pirated articles is, these days, of
such high standard that even experienced record
conpany executives have difficulty in
di stinguishing them fromlegitimate articles.
Because the sections prohibit all inports, except
those that conme in wth the permssion of the
copyright owner or exclusive |licensee, a check on
all other inports - parallel and pirate - can be
mai nt ai ned. I f parallel inports were l|egalised
there would be an enornous burden inposed not only

on the exclusive |icensees, but also the courts.
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requiring themto distinguish between parallel and
pirated articles and to investigate the origins and
| egality of production in other countries as well
as various other matters of foreign |aw During
the course of the public hearings an exanple of the
difficulties faced in Sweden where the |aw does not
prohibit parallel inportation was given by M.

Edwar ds of CBS Records. M. Edwards told how in
Christmas 1984 a mmjor Swedish retailer purchased
its entire stock froman inporter who had inported
the stock from Malaysia. No action could be taken
until the legitimte nmanufacturer could prove that
the Malaysian inports were counterfeits. By the
time this could be done the counterfeit stock had
been sol d. If there had been prohibition of
parallel inports as well as pirated articles,

action could have been taken inmmrediately.

(3) Australia s geographical location, <close to the
Asian countries in which many of the wunauthorised
articles are manufactured, increases the potentia
for the inportation of pirated articles. ARI A
submtted that for any control over piracy to be
mai ntai ned, the inportation of parallel inports as
well as pirated articles nust be kept within the

control of the legitimte nmanufacturers.

106. Criticisnms which the Recordsellers made concerning the

quality of records made in Australia, the availability of
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records and the efficiency of the indenting services

offered by the record conpanies were contradicted by the

subm ssions made by ARIA and its menbers.

In relation to quality, ARIA said:-

“Techni cal standards in both t he
manufacturing process and the recording
process have inmproved to the extent that
we are now, and have been for sone years,
on a par with international standards.
Recording studios in Australia now
attract proven Anmerican and Engl i sh
record producers who visit and produce
recordings of local artists. As well,
some foreign recording artists have

chosen to neke their ‘latest album in
Australia, often wusing |ocal session
musi ci ans for backi ng, and | ocal
engi neers.

Wil st there may have been some validity
In criticism ventilated 15 years ago
about the quality of Australian nade
records, this is certainly no longer the
case. Australian-made records are equal
in quality to the best made in other
countries. *

During the public hearings CBS submtted extracts fromthe
Disc Record Quality Evaluation Report issued by the CBS
Technol ogy Center which regularly tests the quality of
discs from all the CBS manufacturing subsidiaries
t hroughout the world. An exam nation of a table listing
the results of testing over the period 1981 to 1985 shows
that Australia has consistently ranked highly ( always
in the top four), although the Japanese plant even nore
consistently ranked a few points above all the other

pl ants. Festival, in claimng that the quality of ts
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records is second to none, outlined its stringent quality
control which includes testing its recordings against
overseas recordings. WEA clained the quality of its
| ocally manufactured recordings are as good as, and in
many cases better than, the quality of recordings nade
overseas. It also is required to submt random sanples of
Its Australian recordings to its technical people in the
Warner Bros. Goup based in Burbank, California, Wwhere
those sanples are tested to ensure that they are of the
requisite st andar d. Al t hough RCA' S product is
manufactured wthin Australia by other conpanies, it
monitors quality control of its product and is satisfied
that its Australian product is of a quality conparable
with those of overseas products. Simlarly, clains nade
by the Recordsellers concerning the poor quality of the
packaging of Australian produced records were al so
rejected. M. Rubensohn explained that the cardboard
covers used in sone other countries (Japan was an exanple)
are stronger than the covers used in Australia, but this
was because records manufactured in those countries are
placed in covers which are shrink wapped. The cardboard
must be strong enough not to curl under the pressure of
the wapping. M. Brian Snmith of RCA admitted that
packaging in the United States is often nore lavish than
in Australia, but this, he said, reflected the fact that
the United States has a market of 200 million people as
opposed to the Australian market of 15 million people.
Further, he said that, if he used the “solid bleach board”

which is used in the United States to make covers, t he
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cost of that board in Australia would be double the (gst

of the material presently used here and this cost

woul d have to be passed on to the custoner.

On the question of availability ARIA said:-

“Local conpani es endeavour to release on
the Australian market recordings nade by
| eadi n overseas artists as soon
possi bl e after their initial rel ease
el sewhere. Host | ocal conpanies provide
sinultaneous release for major artists
(often as a result of contract ual
arrangenments), if not for a | ar ger
proportion of t he general cat al ogue.

Wiere sinultaneous rel ease does not occur,
records are released within 30to 60days
of overseas release, depending on the

conpany invol ved. Exceptions to this
rel ease pattern only occur in instances
where there is doubt regardi ng t he
commercial viability of a record. Such
I nstances  occur i nfrequently and are

insignificant in the context of the
broader market choice nade Possible by
enl arged catal ogues of |ocal conpanies
which  now provide approximtely 19,000
separate titles.”

In his submssion M. Harper of EM stated:-

“2.1 The em group of conpani es worl dw de
have rights to nmny tens of
t housands of albumtitles. EM
Australia currently have over 2,500
albumtitles in stock in LP and
Cassette configurations. | believe
this is the largest number of al bum
titles held in stock by any EM
conpany in the world and Is in
addition to 7 and 12" singles
titles, extended and naxtflay
records and congact discs held in
stock by EM. hese latter titles
nunber over 1200.

2.2 In addition to the records and
cassettes manufactured by EH in

I ncrease
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Australia a substantial number are
| mport ed. of the 3700 titles
avai |l abl e, as indicated above, sone
1800 are inported as stock itens to
be held in EM*S war ehouse.
Further, licenses are granted to
certain conpanies to i mport a
limted nunber of titles into
Australia.”

The other major record conpanies also defended thenselves
on this issue claimng that those recordings which are not
readily available in Australia are obtained from overseas
within a reasonable tinme. Some delays in the release of
records in Australia, it was said, were deliberate and due
to marketing decisions; for exanple, the release of an
albumin Australia might be timed to coincide with a tour
by the artiste or artistes involved, or with the release
of a filmwith which the albumis connected. A single is
often rel eased before an albumas a way of introducing a
new artiste to the Australian public. Sometines a delay
was caused by the time it took to produce and despatch the
manuf acturing materials (master tapes, etc.) to Australia
to be used in manufacturing |ocal pressings. It was
clained that if the inportation restrictions were renoved,
the control of marketing strategy and the subsequent
benefit "to the majority of the retail sector, |licensers

and artistes would be |ost.

The indent systems of each of the major record conpanies
was described in the AR A subm ssion. Through the

procedure of indentation the manufacturers nake avail abl e,

on request, records which have not been released |ocally.
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Sone conpani es inport these records themselves (Polygram
Festival, WEA). O hers have arrangenents with other
conpani es whereby those conpanies will inport products not
available in Australia. CBS has arrangenents with five
Australian conmpanies: Avan Guard Misic Pty Lim ted,

Col ossal Records, Anot her Record Distributor, M nstrel

Records and. Larrikin Recor ds. EM has simlar
arrangements W th Another Record Distributor, Monash
Records, Caras Enmporium and Con Zahar. RCA has an
arrangenment with Argus Misic Pty Limted. In each case

the inporter pays to the Australian record conpany a
royalty, thereby Ilicensing the sale of such records in
Australi a. This royalty includes mechanical royalties
whi ch the record conpany pays to the owners of the nusical
works reproduced on the records. M. Turner from WEA
explained at the hearings that inported records are
supplied to him by overseas WEA subsidiaries royalty free.

Royalties are thus not paid twce.

ARA admtted that the manufacturers are faced with sone
i ndenting problems which are beyond their control. These

were as foll ows: -

“(1) Sone overseas manufacturers refuse
to indent below a certain nunber
(usual Iy 25-50).

(i) Smal | orders are not gi ven

priority b t he over seas
distri butors.y

WEA was one conpany which wused to have mninum order
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requirements of 25 records, but has now cone to an
agreenent with its United States supplier so that single
units will be supplied. When asked whether WEA coul d
obtain records fromdifferent suppliers, M. Tur ner
replied that he could not. The difficulty was in the
extra royalty he would have to pay to a non-associated
suppl i er. RCA is presently restricted to 25 box ot
m ni mum orders by its United Kingdom office. In an
attenmpt to overcome this problem Argus Msic, which
imports for RCA, has a sharing arrangement W th a Hong
Kong licensee. M. Smith of RCA said that the delay could
exceed five weeks. M. Harper of EM explained that under
his conpany's indent system any retailer can order any
record held by EM anywhere in the world, providing the
rights in the recording are available to EMIin Australia,
and there are no mninum order requirenents. Further, the
deliveries are air freighted and usually take no | onger
than three weeks. CBS stated that it is wlling to
license the inportation of CBS products on reasonable
market terms where that inportation would not interfere
with its own marketing and release plans. Three proposed
l'icences, resulting fromlitigation brought by CBS, are
presently under negotiation. Festival has no mnimum
order requirenents. Pol ygram stated in its subm ssion
that it had always operated a system of inporting records
from overseas so as to satisfy demand for particular
records. The whole of the catal ogue of mnusic released by
Pol ygram and its overseas affiliates in the United Kingdom

and Europe are available within a matter ofweeks or even
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days of release in Europe. Pol ygram says that this
efficiency is partly due to the fact that their catal ogue
Is unusual in that it contains a vast repertoire of
classical records of which only a few of each title will
be required by the small market in Australia. Thus ,
Pol ygram i nports much of its stock. [Its inmport service,
for those records not held in stock, benefits fromthe
fact that Polygramis, within Australia, nore an inporter
than a nmanufacturer of records. Pol ygram stated in its
submi ssion that in its experience those dealers who use
its inport service are extremely satisfied wth it

because: -

“(a) it is a convenient way of obtaining
these titles from a single order point,
(b) the delay in supply is mniml as we
airfreight al'l stock, and subject to our

suppliers being able to fill orders, we
receive same wthin a maxi numof four
weeks from placing the order, (¢) the

ﬁrices are very conpetitive and deal ers
ave the benefit of using their credit
account with us rather than having to pay
cash with order.”

Pol ygram believes its systemis fair because it makes
repertoire available to the public which satisfies a
genui ne though tiny denmand, and, at the sane tineg,

recogni zes that as exclusive licensee in Australia for
that repertoire, Polygram Should receive reasonabl e

remuneration by way of royalty for each record inported.

ARI A was unaware of the MCPS-BPI Joint Licence Schene

which operates in the United Kingdom (as to which see
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paras. 114 and 118) until they received a copy of a
subm ssion from Ant hem Records shortly before the public
hearings. Only M. Edwards of CBS appeared to be aware of
the schene. He said the problem of considering the
scheme in Australia was that, until the public hearings
and the formati on of the Australian Recordsel l ers
Associ ation, there’ had been no-one representing record
sellers with whom ARI A coul d discuss the matter. During
the course of the public hearings the Conmttee was told
by MS. Rubensohn that the record conpanies were certainly
prepared to |l ook at and consider the inplications of the
scheme. Nevertheless ARIA's conclusions, as stated in

its subm ssion, remmined as follows:-

“(a) That there should be no change to
the inmportation provisions of the
Copyright Act 1968; and

(b) As presently drafted, s. 135 does
not relate to sound recordings and
ARI' A makes no subm ssi on onwhet her
its  operation needs to Dbe
streantined.”

It remains to nention a subnission nade by Mishroom
Records Pty Limted. [ts Managing Director, M. M chael
Qudi nski, spoke at the public hearings. Mishroom Records
is not a nenber of ARIA but M. Cudinski spoke in support
of many of ARIA's submissions. He said he believes that
without the profits Festival receives from distributing
international products it would not be able to offer
Mushroom the service it presently does in distributing

Mishroom records. He does not believe his conpany woul d
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be in business today but for Festival’s support. M.
Gudi nski al so expressed concern that, if the inportation
provi sions were repealed, the situation could arise where
Mishroomis records could be distributed in conpetition
with it in Australia after release in other countries and

importation into this country,

Subm ssions of the Misic Publishers

The case for music publishers was presented in witing and
orally by M. Brett Cottle. As earlier said, M. Cottle,
al though a menber of the Conmittee, took no part in the
Commttee’'s deliberations on this Reference. H. Cottle
I's both the Executive Director of AWMPAL and the Managing
Director of AMXCS. . These two organisations were described

in M. Cottle’'s witten statenent as follows: -

“2.  AWPAL is the trade association for
musi ¢ publishers in Australia. Menbership
of the Association is open to any person
or company carrying on business as a nusic
publisher in Australia subject to the
qualification that such person or conpany
nmust be a publisher menber of Austral asian
Per f or m ng Ri ght Associ ation Limted
( “APRX" ) . There are 49 menbers of AWMPAL,
including all of the major nusic
publ i shing houses such as Chappel Misic,
Castle Music, J. Albert & Son, Warner
Bros. Misic and so on.

3. AMCcOsisa nmechanical right collecting
soci ety. It operates as a non-profit
clearing house of mechanical reproduction
rights on behalf of its nenbers and
simlarly constituted . overseas
organisations wth whom it hol ds
reci procal contracts. AMCOS is organised
as a conpany limted by guarantee and its
menbers conprise 131 music  publishers
carrying on business in Australia and/or
New Zeal and, and AMPAL.”
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M. Cottle explained that the business of a nusic
publ i sher today does not so nuch involve the reproduction
of music in printed or ‘published” form as maximzing the
use of nusical works in recorded form for it is in the
use of recorded nusic that there is the greatest potential
for royalty income. Today, when a nusical work is used in
a recording manufactured for retail sale in Australia, the
owner of the copyright in that work receives a royalty of
6.25 per cent on the retail selling price. The present
system of ownership of copyright in nmusical works was

explained by M. Cottle as follows:-

“I't is generally the practice of nusic
publishers to enter into agreements wth
conposers or song-witers providing for
an assignnment of ~ copyright in nusical
works to the, publisher. In some cases
the agreements only Provide for the
appoi ntment of the publisher as agent to

collect and pay royalties as a |icensee:
t hose agreenents are cal | ed
“Administration Contracts’. In  both

cases, however, the parties will agree to
share any royalties "accruing in respect
of the subject conpositions.” Ten years
ago al nost all publishing contracts
provided for a royalty split of sd so
l.e. 50% to the witer and 50%to the

publisher. In recent years there has
occurred a radical change in that
respect. Publ i shing contracts of ten

provide for 65/35, 70/ 30 and 7 5/25
royalty splits in favour of the witer,
while = admnistration contracts can
provide for the witer to receive as nuch
as 95% of all royalty incone.”

M. Cottle went on to explain that nusic publishers also
generally obtain Australasian rights to nusical works

originating in other countries. These rights, he said,
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are obtained under ‘sub-publishing’ contracts which take
the form of assignments or exclusive licences granted to
the local publisher for the territory of Australasia.
There is in existence an agreenent between ARIA and AMPAL
and AMCOS (The ARI A/ AMPAL Agreenent) which facilitates the
paynent of the nusical (nechanical) royalty to t he
Australian nmusic publishers who own the Australian
copyright in nost nusical works reproduced on record.
Further, under the terms of this Agreenent the nenbers of
ARI A have agreed to, and do, pay the Australian mechani cal
royalty to the relevant Australian publisher on all
records containing copyright nmnusic that they inport into
Australi a. This approach, said M. Cottle, stands in
stark contrast with the approach adopted by the
“independent’ record inporters. M. Cottle explained that
the policy of the publishers whom he represents, in regard
to inported records, is that any person wishing to inport
into Australia for retail sale records containing nusical
works, the copyrights in which are controlled by such
publishers, is permtted to do so subject to paynent of
the Australian nechani cal royal ty. In other words, t he
policy is to license inporters rather than to prevent them
I mporting. M. Cottle said that apart from Avan-Qard
Music, AMCCS has not, in the past five years, been
approached by any of the independent record inporters to
obtain a licence to inport records containing nusical
wor ks owned by AMCOS nenbers. The essence of M. Cottle's
subm ssion is that the publishing industry depends on

protection against wunauthorized inportation to maxinmnze
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the returns from its investment in the acquisition of
rights to nusical works, the major source of inconme from
which is the use of those works in sound recordings.
Insofar as the right to acquisition of 1local rights is
concerned, he said conposers are often rewarded in advance
and Australian conposers rely very heavily on these
advances, not only to continue conposing, but also to buy
instruments and to pay for denonstration recordings, video
clips and tours. Because the policy of the nusic
copyright owners is to license inporters rather than to
prevent inportation, M. Cottle thought the United Kingdom
MCPS- BPI Joint Licence Scheme could work quite well. He

sai d: -
“I'nsofar as Australian nusic publishers
and AMCOS are. concerned, we are quite
prepared to inplenment a schenme  alon
simlar lines In Australia and indee
stand prepared to spend the noney to
establish the necessary infrastructure for
such a licensing system”

This matter is referred to in nore detail in para. 118.

M. Cottle voiced his support for the argunents rel ating

to ‘piracy that ARIA put forward in support of retaining
the sections. He spoke of the difficulties copyright
owners would face if they were required to establish the
illegality of manufacture of inported articles. He
expressed concern that this problem would be exacerbated
in relation to some overseas countries where the

distinction- between legitimte recordings and pirate
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recordings is blurred. For exanple, he referred to the
Philippines where, because it is a Berne Convention
country, a mechanical reproduction right is granted, at
l east in theory, to Australian conposers. The reality, he
said, is that virtually no mechanical royalties are
payable in the Philippines for two reasons: firstly, t he
copyright infrastructure is not sufficiently developed
and, secondly, the system of admnistration of justice
makes it inpossible for a foreign copyright owner to
enforce his or her copyright in the Philippines. Shoul d
parallel inportation be allowed, he sai d, t hese
recordings, which are regarded as ‘legitimate’ in the
Philippines, could be dunped on the Australian market
w thout the Australian nusical copyright owner, or indeed,
the original copyright owner, wherever he might be

resident, ever receiving anything.

The Subm ssions of Actors Equity and the Misicians’ Union

No submi ssions were made to the Committee by individual
artistes. The Musicians’ Union of Australia sent in a
witten submission and the Federal Secretary of Actors
Equity of Australia, M. Mchael Crosby, spoke at the
public hearings. The Musicians’ Union subnission can be

summed up by reference to the follow ng extract fromit:-

“I't is not unconmmon in the case of popul ar
sound recordings for an album (ten or nore
tracksg) to cost an anmount in excess of
$100, 000. Since no one can predict with
certainty the way in which recorded nusic
wi Il be received by the consuner public,
we acknowl edge that the production of a
sound recording involves the investnent of
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substantial sunms of noney which could be
described as risk capital or investnents
of a speculative kind. In the case of the
Australian recording industry the funding
for recordings of Australian talent is
sourced fromthe major record conpanies.
Those record conpanies carry a diverse and
extensive range of recordings nost of

which are made outside Australia. It is
recogni sed that the capital investnment by
recording conFani es  In Australian
recordings is only possible because of the

volunme sales’ which are for nost part
achieved from the overseas product.

The Union submts that the Copyright Law
Review Comm ttee should not recommend an

change to the inportation provisions o
the Copyright Act.”

M. Crosby, in his oral subnission, expressed a sinilar
view. M. Crosby said he thought that the removal of the
restrictions would totally under m ne the | ocal
manufacturing industry and consequently the demand for the
creative products of his nenbers. He did not see the
maj or conpani es as having a nonopoly on the devel opnent of
Australian culture, but he t hought t hat even t he
I ndependent recording conpani es depend on the facilities,
such as recording studios, provided by the ngjor
compani es. M. KT. Dwer, of Messrs. K T. Dwer and
Associ ates, Solicitors, submtted that a performer’s
interests coincide wth the interests of the record
conpany with which he or she is associated. He too
expressed concern, on behalf of performers, that records
sol d overseas, with usually a lower royalty base than that
negotiated within Australia, could be purchased cheaply
overseas and inported back into Australia. M. Dwer has

a | arge nunber ofclients who have entered into contracts
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to perform and conpose nusical works with conpanies in the

record industry.

The Subm ssions of the Recordsellers

The detail

of the subm ssions nade on behal f of the

Recordsell ers may be sunmarized as follows: -

(a) At the present time the Copyright Act has been

a catalyst of much bitterness in the
rel ati onships bet ween manuf acturers and
retailers. The current legislation should be
altered to allow a much w der dissem nation
within the Australian comunity of every aspect
of nusical culture inthe world today, in an

environnent free of harassnent.

(b) This alteration should take into account’ the

di fferent aspects of the recording industry in
Australia and in particular the problens
associated with (1) the inportation of product
unavail able or out of stock in Australia; (2)
parallel inportation; and (3) piracy and

counterfeiting.

(c) A very distinct and separate alternative record

mar ket exists in Australia in which people

demand material that is not generally available
from the ARIA catal ogue. There are

“approximately 100,000 listings in t he
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catal ogues available in the US A and the
UK, whereas the Australian conmpanies only
have about 19,000 records on cat al ogue.

Records not manufactured in Australia cover a

host of mnority interest nusic. The demand
for these itenms in Australia is not great, but
it is a demand which ought to be net. The

smal l er record shops are well able to nmeet it,

if they are allowed to inport.

A second aspect of the inport record market
concerns recordings which, although available
in Australia, differ from versions of those
recordi ngs produced overseas. Purchasers in
Australia are interested in overseas versions
of records for a nunber ofreasons including:
(1) the technical quality of a

record which can vary from
recording conmpany to recording
conpany. In Australia records
are rarely if ever made from
the original nmaster tape and
the major audiophile releases
(very high quality) are neither
pressed  nor avai | abl e in
Australi a;

(ii) the particular mx of a record

whi ch can differ bet ween

recordi ng conpani es;
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(ii1) the cover of the record which
can differ between countries,
for exanple, an American al bum
may have a gatefold cover while
the German version may have a
gl ossy shine;

(iv) other differences which may
exi st including the nunber of
tracks on a record or t he

col our of a disc and so on.

Sonme people like to collect all the different
versions of the one recording, whether there be
nine or, in sone cases, as many as 32 versions.
They like to have themall. They are prepared
to pay an additional $6.00 to $9.00 above the
price of a locally pressed recording for the

I nported version.

In total, the market serviced by the inport
record shops constitutes not nmore than 5 per

cent of the total recording narket.

(f) This market, contrary to the ARIA submi ssion,

is not adequately serviced by the mjor
recording conpanies in Australia. This is not
only because the inportation of small orders is
unprofitable but because the conpanies often do

not have sufficient know edge of the catal ogues
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of their overseas parents or licensers or the
ability to draw on sources other than their
mai n overseas conpany supply . The owners and
managers of the inport record shops have the
expert know edge in varying nusical fields and
in the sources of supply needed to service the
specialised nusical markets involved. The
specialised nusic shops depend on this
know edge to keep their businesses going. For
exanmple, to sell classical nusic, the record
seller must know the difference between Arthur
Schneider’'s performance in 1935 of Beet hoven
pi ano sonatas and den CGoul d’ s perfornmance of
themin the 1960's. The customers expect this
type of service. The customer wants to be able
to choose fromall the versions of a work that
may be avail able either here or overseas. This
Is the market serviced bythe inport record

shops .

(g) Thus, what the Recordsellers are seeking is the
right to inport recordings ina variety of
specialist areas. They are not troubled about
price, and they do not intend to deprive the
Australian recording conpani es of the i r
mai nstream nusic market. Nor is it their
intention to inport pirated or counterfeit

records.
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The Recordsellers’ proposal was that the Act should be
amended to confer on thema statutory licence to inport uw
to 25copies of an article at any one tine. As part of

their schene, and in order to address “the perceived need

to conpensate the Australian exclusive |licensee for any
| oss of sales which it would reasonably expect to be
entitled to by virtue’ of its copyright”, the Recordsellers
proposed adoption of a royalty stanp paynment system for
imported records payable to the local copyright owner
simlar to the systemwhich is presently operating in the
United Kingdom Details of the system which operates in

the United Kingdom the Mechanical -Copyright Protection

Society Limted (MCPS) - British Phonographic |ndustry

Limted (BPI) Joint Licence Schene, (the schene referred

to by M. Cottle; see para. 114) were sent to the
Committee by M. k. Stafford, the WManager of Anthem
Records, a record shop in Sydney. M. Stafford suggested
the schene as a solution to enable the inport shops to
continue to service the specialist record market without
the constant threat of [|itigation under ss. 102and 103.

The scheme was devised in order to sinplify the grant and
adm ni stration of inport licences by MCPS (representing
musi ¢ copyright owners) and BPlI (representing sound
recording copyright holders). The scheme allows the
inmport and sale of many records w thout infringenent of

either copyright provided that the inported product bears
royalty stanps which are provided by HCPS, subject to the
terms and conditions stated in the Joint Inport Licence

Agreement. Under the Agreenent one licence is granted to
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cover the two copyrights. It licenses inporters to inport

the follow ng products:-

(a) My record lawfully manufactured outside the
EEC which is not, at the tine of entry, in the

cat al ogue of any BPlI nenber conpany.

(b) Any “special format of a record” which is in
the current catal ogue of a BPI nmember conpany
provided that the prior witten perm ssion of
that conpany is obtained and the MCPS is
notified before i mportation takes pl ace.
“Special format” is said to include any record
where the contents are different fromthe UK
version; or where there is “a premum of
pressing” or sound |aboratory reprocessing to

produce a superior sound.

Under the schene there s no linitation on who can apply
for an Agreenent. Attached as Appendix His a copy of the
agreement which is wused. The Recordsellers do not seek
the adoption of this exact schene. Rat her, their
subm ssion seeks an anendment whereby they woul d have a
statutory licence to inport up to 25copies of an article
at any one time and provision for a scheme whereby

royalties would be paid on the inported articles.

The Recordsellers consistently expressed disappointnment

with the indenting services offered by the major record
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companies.  Their lack of confidence is expressed in the

followi ng conment taken from one of the subm ssions:-

“If the indenting services described in
the ARI A subm ssion worked effectively and
catered for specialised interests then why
woul d there be any need for inport shops?”

The Recordsellers’ submi ssi on cont ai ned an overvi ew
reflecting their clainmed experience of the indent services
offered by the najor conpanies. This has been annexed as
Appendi x | hereto. More recently there was produced to
the Commttee a letter fromone of the major record
conmpani es which referred to a schedule of recordings and
i ndi cated whether it clained ownership of the copyright in
t hem or not. In a number of cases it was unable to say
whether it clainmed copyright in particular records; in
other words this information was not known to any of the
conpany’s enployees in Australia. The Recordsellers claim
that this lack of information, one way or the other, nakes
it inpossible for themsafely to inport records in this
category; yet the copyright owner, if he or she could be
found, mght readily consent to the inportation. The
position would be different if a conpany, ignorant of
whet her it owned the copyright or not, were prepared to
say that, because of its lack of know edge, it would not
treat any inportation as an infringement. But there is no
indication in the letter that this would be the conpany’s
attitude. The Recordsellers said that the small inport or

specialist record shops specialise in small orders and
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speedy delivery. One menber said that he had 40 different
suppliers in Anerica alone from whom he could obtain
records within a week. Anot her said that he had used an
inport service run by one of the major conpanies for a
year, but then given this up as it proved “too unreliable”
and generally took a few nobnths to obtain a record,
whereas he could, through his own resources, obtain

records within a few weeks at the nost.

Al though the Recordsellers stated they were prepared to
pay a specific inport royalty on inported records to the
person or organisation entitled to that royalty in
Australia, they nevertheless expressed msgivings apout
the validity of the territorial principle and the paynment
of these inport royalties in situations where the
excl usive sound recording copyright licensee in Australia
(to whom the inport royalty would be paid) was a
subsidiary or offshoot of an overseas conpany which owned
the copyright in the country of manufacture and to whom a
royalty had thus already been paid. ofthis matter the

Recordsellers said in their witten subm ssions: -

“2.4  The buttressing of t he
international |icensing system by
the inmportation provisions enables
artificial partitioning of t he
wor | d mar ket which provides a neans
of maxim zing rofits to the
licenser and the licensee and
sonetines at the expense of
avai lability of recordings to the
public in domestic markets. It is
Inplicit in the judgnment of Stephen
J. in  Tine-lLife t hat the
I nportation~provisrons permt this
to eventuate to the detrinent of
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the public interest and he cites
Canadian and New South  \Wales
authority to suppor t this
contention (138 C L.R at p. S55).

2.5 The objection of AR A nenbers to
paral l' el inports on the basis of
evasi on of royal ties I's
transparently wong: as royalties
form a conponent of the pricé which
is exacted fromthe inporter at the
point of sale it is difficult to
understand this objection unless
t he ﬁaynent of ‘double royalties’
is the object.

2.9 The  ‘unfettered power of
copyri ght owner to prohi bi t
Inmportation” is a source of market
power wth strong  nonopolistic
overtones.  The devel opnents in the
law of copyright outlined above
stress the '"nonopolistic’ nature of
copyright in its nodern application
and rai se the question of whether
It I's appropriate or desirable to
use copyright as an artificia
support to an industry. It is
submtted that it is not. W would
however suggest that the  Trade
Practices Act has great potential
to curtail nonopolistic activities
whi ch adversely affect the public
interest in free access to materia
t he subj ect of copyri ght
?rotegt|on wi thout detracting” from
the rights traditionally held by
Its owner.”

The Committee notes in passing that the remarks attributed
to Stephen J. in the Tine-Life case do not appear to be an
accurate reflection of what he said. The Recordsellers
also expressed concern wth the perceived situation
whereby Australian subsidiaries take action to prevent
inportation while, on the other hand, their par ent

conpanies overseas freely, and with know edge, sel |
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articles for export.

In the course of their oral submissions at the public
hearings the Recordsellers pointed out what they clained
to be sone false assertions made by ARA in Its
subm ssion. ARA clained that the nmajor record conpanies
enpl oy sales staff who visit each retail record store to
play new rel eases to retailers and to collect orders from
them This claimwas vigorously refuted. AR A s further
claim that retailers generally look to the record
conmpani es for guidance as to what orders should be placed
was al so resisted. On the contrary, the Recordsellers
claimed that the reverse is the situation and that the
specialist record shops “break” (i.e. introduce) new
records so that the large conpanies glean narketing
information fromthe indent orders received fromthe
retailers. In a witten subnission one record seller
claimed that record conpany personnel fromall the pmgjor
record conpanies regularly contact his shop to see what
products are new on the nmarket and to seek advice on what
is selling well and is comercially viable. The
Recordsellers also refuted an ARIA claimthat some record
conpani es have a policy of singles being supplied on a
sale or return basis. They said that only 5per cent of

the average shop stock would be supplied on this basis.

Al though it was not nentioned at the public hearings, sone
of the witten submissions fromthe Recordsellers raised

the issue -of second-hand records. One Western Australian
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subm ssion outlined action taken by one of the nmjor
record conpanies over the sale of three second-hand record
inports which did not have that record conpany’'s own | abel

sticker intact upon them  The record seller wote:-

“As a second hand dealer and licensed to
trade in used and new Records, Books |,
Tapes, Magazines, Conpact Discs etc., it
woul d be “very much appreciated by your
Committee’s enquiries and findings to
el aborate on the nature of the Second Hand
Deal ers Act in connection with the rights
to buy and sell wused goods (Records

etc.).’

The situation with regard to the sale of records including

second-hand records is outlined ‘in Copinger and Skone

Janmes on Copyright (supra, para. 1200, pp. 531-2) :-

" .. the right ofselling the materia
object is not part of " the copyri ght
conferred upon an author by the Copyright
Act 1956. Copyright is infringed b
reproduction of a work, not by sale of i

unl ess such sale amounts to publication.
It is true that a person who sells a work,

which to  his  know edge i nfringes
cqﬁyrlght, is, by section 5 of the Act “of
1956, exposed to an action for

i nfringement of copyright. But no person
can, it is thought, be sued for selling a

wor k whi ch has been Jlawfully nade, save
only in the case of a work [awfully made
In  another country, but i mproperly

inported into this country .

This is the situation as it exists alsoin Australia.
Under s. 103 of the Act any subsequent unlicensed sal e of
an inproperly inported article is, subject to proof of the
requi site know edge on the part of the seller, an




123.

163.
infringenent of the copyright in that article.

The Committee received much information from various
record sellers conplaining of litigation which had been
commenced against them by the record conpanies . The
record conpanies did not deny this. In fact, M.
Rubensohn, speaking for all the record conpanies, stated
that they made no apol ogy whatsoever for having enforced
their rights under the Act. M. James Dwer, the
solicitor for ARIA, attached a list to his witten
statenent showing the large number of sound recording
titles which had been the subject of copyri ght
infringement proceedings brought by him on behal f of
record conpani es against inport retailers over the last 10
years. The list nunbered over 100 instances. At the
hearings M. Dwer stated that to his know edge there were
no cases in which action had been taken where records were
not available locally or where there was no intention to
rel ease such records. The Recordsellers, on the other
hand, stated that the records which they inport are ones
they have difficulty in obtaining through the record
conpani es and that those conpanies are therefore often
“frivolous” in their litigation. In a subnission nade by
Messrs. Jam eson, Johnston & Associates, Barristers and
Solicitors of Perth, who have represented \éstern
Australian record retailers in disputes involving alleged
breaches of the inportation provisions, the follow ng

points are nade: -




(i)

(iii)

(V)

164.

The substantial evidence presented
to this firm which indicates the
sel ective and di scrimnatory
enforcement by a particular record
distribution conpany of t he
| mportation provisions of the
Copyright Act.  Each of our
clients involved in such djsputes
h?ﬁ b??n abl e todestablish t hat
illega i mporte records are
able to %e pSPchased at wll from
larger Perth  record retailers
which appear to have the tacit
approval  of the record
distribution conpany in question
to trade in infringenent of the
| egislation in question.

The failure of record distribution
conpanies to adequately inform all
record retailers of the recor
| abel s of which theg are possesse
of exclusive distribution rights.

The curious propensity of a record
di stribution conpany to litigate
in circunstances where the quantum
of  damages in i ssue IS
insignificant in conparison with
the [egal expenses incurred by the
parties to such disputes.

The failure of the. existing
provi sions of the Copyright Act to
di stingui sh between new and used
or second hand records.

The failure of record distribution
conpanies to suppl y record
retailers with the product of
which such record  distribution
conpanies are ~ possessed of
exclusive distribution rights. I|f
record distribution conpanies were
to nore diligently fulfil t he
contractual obligations of thejr
agency agreenents, the demand for
| Iegally |nported product woul d
be greatly reduced.

One effect of the legislation in
its current formis that a record
di stribution conpany possessed of
exclusive  distribution rights
which chooses nott to upply
product which is otherwise only
avai l abl e overseas, is able to
apply the inportation provi si ons
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of the Cﬁﬁyright Act against an
entity ich responds to  suc
consuner demand by supplying the
product in question. I n such a
monopol i stic situation neit her

artist, consuner, record retailer
or distributor benefit.”

In summary then, the Recordsellers sought relaxation of
the provisions to enable themto inport sound recordings
where the recordings were unavailable in Australia, or
where, because of uncertainty as to who was the owner of
the copyright ina recording, a record shop could not
ascertain within a reasonable tine the identity of the
person or conpany w th whom an order could be placed. The
Recordsel l ers’ preferred solution was the right to inport
[imted quantities of unavailable records. At the public
hearings it seened not unlikely that sonme conmmercial
solution to the problem m ght be reached through the
i mpl ementation of a Ilicence schene to be entered into
bet ween ARIA and the Recordsellers’ Association. Although
the parties remained optimstic about this proposal for a
period after the public hearings concluded, it would seem
on the best information that the Committee has been able
to obtain, that the negotiations have not proceeded as
well as mght have been hoped. Furt hernore, t he
Recordsel lers’ Association has not attracted a |arge
menber ship and sone nmenbers appear to have lost interest.
In those ~circunstances it seens unlikely that anything
will come of the negotiations. In any event, t he
negotiations would not have provided a solution for all

cases. Accordingly, the question of whether there should
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be sone change in the | egislation remains to be

consi der ed.

Consi deration of the Conpeting Subm ssions on Sound

Recor di ngs
There are substantial questions concerning a nunber of

matters, particularly the quality of Australian records
and their covers, the availability of overseas records

and the adequacy of the services provided by the mgjor
record conpanies in relation to the inportation of records
in which they” own or control the copyright, I ncl udi ng
absence of know edge in some cases of whether they, or
their associated conpanies overseas, have the copyright in
particul ar records. The Committee has done its best to
devel op views about issues of this kind, but what it has
said nust be understood against the background of what has
been earlier said about the nature of the Conmittee, its

powers and its manner of going about its task.

Al though the conpeting submissions relied upon by the
various interests in the record industry necessarily
differed in detail from those made in relation to books,
they gave rise to simlar issues and suggested solutions.
On the one hand, the record manufacturers, the nusic
publishers, and the nusicians’ and actors’ unions, [|ike
the book publishers, all wish the sections to remain as

they are. On the other hand, the Recordsellers, like the
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booksel | ers, desire a relaxation of the provisions of the
sections so as to enable themto inport legitimately made
copies of articles which are unavailable in Australia.
Only the Ofice of Consumer Affairs advocated an anendment
of the sections which would allow the parallel inportation

of all legitinmate copies.

The benefit which the Recordsellers state they wish to

obtain is the ability to service, wthout fear of

prosecution or civil action, specialised nusical nmarkets
which, in all, do not account for nore than 5 per cent of
the total record market. This smal|l percentage of the

market, they said, is not being adequately serviced by the
l'i censed suppliers. Thei r main concern is t he
availability ofrecords. Cenerally speaking - and this
shoul d be enphasized - they were not concerned with the
price akcords in Australia. The hope was expressed
that a relaxation of the sections would stinulate
conpetition anongst the record manufacturers and overseas
suppliers resulting in increased efficiency in the indent

services offered by the major record conpanies.

The reasons which the record manufacturers advance for the
retention of the sections in their present form follow
closely those relied upon by the book publishers in
relation to books. These are sunmarised in paragraph 78
of this Report. It is not proposed to repeat the genera

matters there referred to. But, specifically in relation

to records, it is «claimed by those seeking the retention
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of the sections:-

(a)

(b)

(c)

Because of the protection which the sections afford,
the record conpanies have been able to establish and
mai ntain record producti on, manuf act uri ng,
inportation and associated operations providing a
| arge supply of high quality titles. The repeal of
the sections would result in the cessation of these
operations with the result that the local conpanies
woul d becone nere inport agencies. The nunbers of

peopl e enpl oyed woul d be drastically reduced.

Record production by the six major record conpanies
Is not the only recording done in Australia. There
are other recording conpanies which have no
connection with any overseas record conpanies or
licensers. These conpanies also benefit fromthe

protection which the sections afford in the use that

they make of t he recordi ng, pronotion and
distribution facilities owed by the larger
conpani es.

The viability of the local record manufacturing
industry has meant that the record manufacturers and
publishers are often prepared to take a financial
risk inrelation to pmusic witten and perforned by
Australian musicians and artistes. |f the sections
were repealed, it is the record manufacturers’ and

nusic’ publishers’ case that their capacity to
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pronote and foster the Australian nusic industry

woul d be substantially reduced.

The repeal of the sections would not increase the
availability of records in Australia. On the
contrary, fewer records and titles would be held in
stock when the record conpanies reduced the i r
operations. Many nore records would have to be
i nported pursuant to specific orders wth consequent
delays in their availability when they were

required.

O considerable inportance is the fact that, if the
sections were repealed or relaxed so as to pernmit
the inmportation of |legitimtely nmade copies, the
ability to control pirate inports would be seriously
affected.’ Most pirated recordings (nmainly “tapes)
are manufactured outside Australia. Because the
sections do not presently require evidence of
unaut hori zed manufacture, action against pirated
goods can be taken very quickly. In addition, the
| ack of resources which the police authorities can
allocate towards the control of pirate activity,
means that legitimate copyright owners rely very
heavily on these sections in their present formto
restrain and inhibit the piracy of sound recordings.
If an applicant for relief had to establish that the
recording was a pirate copy, rather than a parallel

| nport, he would, in nobst cases, have gr eat
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difficulty in discharging the onus of proof because
of the high quality of pirate articles and their

close simlarity to legitimately nade articles.

In the Commttee’s opinion, the nost contentious issue is
the question of the availability of records. The
Recordsel |l ers assert that the record conpanies do not have
readily available many of the titles with which they deal
and that the conpanies operate in an inefficient manner in
their attenpts to make these titles available upon request
through their indenting services. The record conpanies
deny these assertions. They variously claimthat their
range of titles rivals those held in any other country,
that any faults with their indenting systens arise because
of external factors, and that in the context of broader
availability, loss of protection from parallel inportation
Will result in a narrowing of the choice of titles held
and/ or manufactured |ocally. They gave reasons for sone
del ays in rel easing records in Australia i ncl udi ng
deli berate nmarketing decisions, and the tine taken to
manuf acture and despatch manufacturing parts to Australi a.
However, ARIAdid admt some indenting problens, nanely,
difficulties in ordering snall quantities and the tine
taken to fulfil requests. Sone of the conpanies do have
m nimum order requirements forced upon them by their
overseas suppliers. At the same time, the Conmttee notes
that some of the conpanies have overcone this problem and
accept single orders. Al'though Polygram said it can

fulfil orders within a matter of weeks or even days ofa
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request, other conpanies admtted it often takes them over
five weeks to fulfil an inport order. The Committee has
reached the conclusion that overall the record conpanies
are not providing adequate inporting service for small
specialty record retailers, although it nust be noted that
there are wide variations anongst the record conmpanies in
the level of service they provide. The Conmittee is
persuaded that the specialty record retailers service a
market which requires a high |level of know edge and
expertise on their part, and which is not, at l|least at the
present time, being serviced in art equally know edgeabl e

or efficient manner by the record conpani es.

QG her questions at issue concern the quality of records
manufactured in Australia, and other differences which are
said to exist between records which are manufactured in
different places, for exanple, the nunber of tracks, the
col our of.the. vinyl, and the design and quality of the
record cover. The Conmittee accepts that there is a
market within Australia for records which, although in one
sense are available in Australia, in another sense are
not, because of differences of this sort which may exi st
bet ween them and records manufactured overseas. The
Comm ttee received no evidence which persuaded it that the
quality of Australian manufactured records was bel ow
st andar d. Limted nunbers of records are produced,

al though not in Australia, with a very high technical

quality. These are called audiophile records and are nore

expensi ve-than records which are nmanufactured in the usual
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manner . The Committee accepts that these and other
di fferences, which are inportant to sonme consuners, do
exi st between records manufactured in different countries
and those nmade here, and that the availability of such
records in Australia is linked to the general question of

availability of records in Australia.

As with the book industry, the Conmittee does not think
that Australia, generally speaking, suffers greatly from
unavail ability of record titles in any absolute sense.

Again, as with books, no submissions were received from
those who sell large nunbers of records such as the
departnental and chain stores. The conplaints came from
record sellers who are concerned to provide various
speci alist customer services and who wish to be able to
supply all the needs of often equally know edgeable
customers.  The, Conmittee believes that it was frustration
on the part of the Recordsellers at not being able to
obtain certain non-mainstream records through the record
conmpani es that led themto nake the subm ssions they have.

Most, but not all, of the Recordsellers said that they do
not wsh to inport the mainstream big sellers and
recogni sed that flooding the market with parallel inports
woul d be harnful to the record conpanies and their |evels
of investnent in the production of |ocal product and the
promotion of local talent. To prevent this occurring the
Recordsel | ers suggested an anendment to the Act which
would allow them to inport limted quantities of

recordings purchased from licensed sources in the country
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of origin. They enphasized that the amendment they
propose does not contenplate inportation of either pirate
recordings or significant quantities of records readily

avai l abl e in Australi a.

Another matter relied upon by the Recordsellers was that
when they purchased records overseas the conposer and
artiste concerned, as well as the record company, were
paid a royalty; they also said that these records were
sold to them knowing they were to be exported. The
Recordsellers clainmed the object of ARIA's objection on
this basis nust be the paynment of double royalties. The
acceptance of the Recordsellers’ subm ssion would jnvolve
the repeal of the inportation sections of the Copyright
Act in their application to parallel inports leaving them
to apply only in relation to pirated articles. |t is not
clear to the Conmittee that the Recordsellers appreciated
that this was the consequence of their subm ssion. | f
they had, it seems unlikely that they would have put as
their firmproposal that the sections be rel axed, but not
repeal ed altogether, so as to enable them to inport
limted nunbers of overseas records not available in
Australi a. They put this proposal knowing that any
greater relaxation mght prove detrimental to their own
I nterests because it would open the door to the
| nportation of unlimted quantities of overseas
recordings, something which, it mght be expected, would
soon be taken advantage ofby the departnmental and chain

stores with their very large turnovers and ability to buy
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| arge quantities of renaindered stocks.

There was no evidence given to the Conmttee that records
are being sold at unreasonably high prices. |Indeed the
Committee was told, both by the Recordsellers and the
record conpanies, that it is nore expensive to inport
records. General reference has already been nade to the
subm ssion fromthe Ofice of Consuner Affairs; see paras.
30-33. Mor e specifically with reference to records the

Office had this to say: -

“Assuming that the majority of records
sold in Australia are locally pressed but
are made from foreign recordi ngs and,
further, assumng that records pressed
overseas could be inported nmore cheaply it
is valid to say that the system of
exclusive licences is fundamental to the
| ocal industry. However, the inevitable
consequence of this systemis hi gher
prices and (probabl\;l/\)n_ of a smaller range
of works, both of ich are contrary to
the consumer interest. Neverthel ess, on
the assunptions above that the existence
of the Australian industry may well depend
upon sonme form of protection and the
assunption that it is worthwhile to
mai ntain the local industry despite this,
the O fice of Consumer Affairs  would
prefer to see such essential protection
provided by way of duties |nmposed on
Inported records rather than by continuing
paral lel inporting of legitinate copies as
an infringenent of copyright. Again, the
Ofice considers that these protection
arguments, and assunptions, could usefully
be the subject of a reference to the
I ndustries si stance Conm ssion.”

The statenment of the O fice of Consumer Affairs that the
I nevitabl e consequence of the present system may be higher

prices for recordings pressed in Australia may be correct
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but, as nentioned, the Commttee has no direct evidence
that this is the case. |If it is, the view could be taken
that the Australian comunity would be advantaged if
recordings pressed overseas becane freely available in
Australia, notwithstanding that this nmay cause serious
harm to |ocal industries, and also lead to the mgjor
record conpanies not providing the assistance to |ocal
composers and orchestras or bands which they presently
provi de. The Ofice of Consuner Affairs suggests that
“these protection argunments” could usefully be the subject
ofa reference to the Industries Assistance Conmi ssion.
The Committee sees the force of this suggestion. Plainly,
present policy is in favour of deregul ation generally.
This could be carried through into the copyright area, but
at the expense of locally established industries and |ocal
conposers and performers, and also at the expense of the
general phil osophy underlying copyright |egislation which
Is the protection of the integrity of copyright works.
There are some other considerations, as what is said in
the next two paragraphs will indicate. On balance, the
Conmittee is of the view that there ought not to be the
freeing up of the nmarket which the Ofice of Consuner

Affairs would propose.

133. The additional considerations referred toin the [|ast
paragraph are as follows. The Committee was told that
records are produced very cheaply in the Philippines but
that this is partly due to the fact that few if any

mechani cal -royalties are paid. The Conmmttee was al so
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told that records are nade available at very cheap prices
inthe United States and the United Kingdomafter they
have achieved their initial sales targets, but once again
w thout the paynent of mechanical royalties. Furt her nor e,
the record buying comunity has been used to the ready
availability in Australia of new rel eases. In the case of
the nore popular nusic sufficient quantities are available
to neet the demand. To await the remaindering of stock
overseas would turn nuch of the industry in Australia into
a second-class supplier. Polygram which inmports nost of
its classical products, submtted prices which show that
| ocal |y manufactured goods are in fact cheaper. In his
witten statenment (May 1986), M. John Derry, the Inport
Manager of Polygram stated:-

“Attached .. is a letter that | sent to
all retailers wusing the PolyGam inport
service together wwth a revised price [ist
for 5 Decenber 1985. (At the present tine
a full-price locally manufactured LP in
Australia retails for $12.99). It wll be
seen fromthe list that the prices of an
LP bought through Pol yGram I nport Services
will vary according to the source country.
That is partly a reflection of the
exchange rate of the Australian dollar,
partly a reflection of the recomended
retail price in the country concerned,
upon. which royalties for ‘the relevant
record are paid,  and partly caused by
varying rates of air freight. = It will be
seen that a full price pop LP comng from
the UK ought to be retailed in Australia
for $15.00, and a pop LP from France,
CGermany and Holland for $18.00. In the
case of classical repertoire, the prices
woul d be $15.00 for an LP conming from
Cermany or Holland, and $18.00 for an LP
from France. | am acquainted with the
prices charged by so called ‘independent
record stores’ for parallel inports and |
amaware that they are in the range of
$18.00 and upwar ds.
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The Recordsellers were in agreenent that the cost of
inporting records is nore expensive than the cost of
purchasing locally manufactured records, but this may be
due, at least in part, to the existence of the controlled
market. As has already been stated, the Committee has not
been in a position to conduct an inquiry in which the
material supplied to it could be adequately tested,
al though the Conmttee does not question the good faith of
t hose supplying the naterial. All the Conmittee can say
is that no evidence has been placed before it which would
warrant the conclusion that prices charged for records in

Australia are unreasonably high.

What ever the position about the |evel of prices for
records may be, there are other reasons why the Comittee
does not recommend the repeal of the sections in their
application to the parallel inportation of records.

These considerations are simlar to those which apply in
the case of the book publishing industry. They relate to
the levels of i nvestnment in pl ant, equi prent and
technol ogy dedicated to recording and record making, and
the enploynent of |arge nunbers of persons, some highly’
qualified, in the industry. The record industry in
Australia is obviously a viable one and represents a
significant degree of capital investment and enpl oynent.

It would be unfortunate if a change led to any adverse
effect on this si tuation. As earlier menti oned,

uncertainty surrounds the extent of the future demand for

vinyl records and conventional audio tapes because of the
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Australian music industry. The current marketing of
recorded nusic permts the record conpanies to nmaxinize
the revenue from each nusical work because it can only be
inported by or through the local copyright owner. In the
case of an international hit substantial profits can be
made by the record conpany which in effect subsidises
those records which are not profitable. Should the degree
of profitability of the successful records be reduced, it
is likely that the najor record conpanies would cut back
their involvenent in local music. They would do this for

two reasons, nanely: -

(1) local nusic is expensive, as it has to be

“found’, devel oped, recorded and pronoted;

(2) inported nusic comes wth a track record
al ready developed, and it requires a mninal

investment for it to be profitable.

On the other hand, there is a fairly strong demand for
| ocal mnusic which offsets to sone extent its risk and
cost . Nevertheless, it would be unfortunate if a change
in the sections led to a significant decrease in the

pronmotion by the record conpanies of |ocal nusic.

Concl usi ons on Sound Recor di ngs

As has been stated earlier, the central question before
the Conmttee is whether the sections operate to confer

too nuch protection, not so nmuch on copyright owners, but




180.
rather upon the undertakings which market and disseninate
copyright material. The copyright owner of a sound
recording is the maker of it. The maker is usually a
corporation which markets and distributes the sound
recording. Wat the Commttee’'s investigation into the
record industry has shown is that, because of the ease
W th which audio tapes can be copied, their worldwde
popul arity and the | ack of |anguage and ot her cultural
barriers in many recordings, the potential for abuse of
copyright, and consequently the need for protection, is
magni fied.  The extent and potential for worldwi de pi racy
was stressed by AR A This is a matter of which the
Government and nenbers of Parliament on both sides of
politics are only too well aware as witness the debate in
1986 when the Copyright Arendment Bill was introduced into

Parlianment; Hansard, House of Representatives, No. 9,

1986, pp. 3667 and. foll ow ng. The Recordsellers also
recogni zed the extent of this danger. The difficulties
which the industry has faced in having piracy dealt with
t hrough the use of the crimnal sanctions provided for in
the Act and the consequential inportance to it of the
sections prohibiting all wunlicensed inmports have persuaded
the Commttee that no change should be made which woul d
make it nore difficult to discover and deal with this
problem This alone provides a strong reason why great
care should be taken in fornulating the amendment of the
sections to give effect to any recomendation for thej r
rel axation. One safeguard which the Committee recommends

to deal with this problem is to require an inporter of a
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parallel import, relying on the exceptions to the
operation of the sections, to prove that the inported
recording is a parallel inport and not a pirated article.
It is recognized that the inporter nay have difficulty in
discharging this onus, but it is considered to be
preferable to place himin that disadvantageous position
rather than to create a situation uncler which the
| mportation of pirated articles may be greatly

facilitated.

The Committee’s recommendations in relation to sound

recordings are as follows: -

(1) Subject to the nodifications mentioned in para. (2),
Ss. 102 and 103 continue to apply to parallel
i mportations of sound recordings as well as to the

importation of pirated sound recordings.

(2) The sections be nodified by the introduction of
sections along the lines of the draft sections 102A
and 103C set out in Appendix A to this Report.
Those sections would allow the inportation and sale
of inmported sound recordings without the |icence of

the copyright owner in Australia where either:-

(a) The inporter is satisfied after reasonable
i nvestigation that the recording, or a
recording substantially sinmilar thereto, is

- not available in Australia from the copyright
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owner or his or her licensee or agent and wll
not be available here within a reasonable

tinme.

or

(b)y The inportation is upon the witten order of a
person who states in witing that he requires
t he recording ot herw se t han for any

comrer ci al pur pose.

(3) The onus of establishing that the recording is
legitimate and not pirated and that the inporter was
satisfied of its unavailability, and of t he
unavail ability of a recording substantially sinmlar
thereto, or that the recording was inported pursuant
to a witten order, be upon the inporter or other

person relying on the sections.

The Conmittee is conscious that the |anguage it has used

is imprecise. It refers to the expressions, “reasonable
investigation”, “reasonable time” and “substantially
simlar to”. The Conmittee considers that it would be

undesirable to attenpt to be nore precise. The situations
which may arise are capable of such infinite variety that
the use of nore precise |anguage may make the |egislation
too inflexible. The courts wIll need to apply it in the
light of the facts of each case. The  Conmittee

appreciates that this may occasion parties a degree of
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expense and del ay, but the approach which it advocates is
in line with principle because it indicates to the
community and the courts the broad outline of what it
wi shes to achieve and leaves it to the courts to work Qut
matters of detail in the light of the experience of cases
which come before them Mich of the | anguage which has
been used derives from language already wused in the

copyright Act in another connection, nanely, the terms of

sub-see. 53B(5) which is one of the provisions dealing
with the copying of material used for educat i onal

pur poses.

The Committee thinks it may be helpful if, by reference to
some exanples, it gives nore precise guidance as to the
way in which the words it suggests be used, be interpreted
in certain circunstances. Al though the words used wll

apply to all areas of copyright, their application in each
area may lead to different results. So the approach to
the question of the availability of sound recordings wll

be different fromthat which applies in relation to books.

The printed word, no matter what the edition, wll always
be the sanme and will convey the sane neaning to the
reader . On the other hand, sound recordings, for
i nstance, of t he same  nusi cal wor K, wil | vary
substantially if music is played by different nusicians,

bands or orchestras, or, although played by the sane
musicians, is differently arranged. Furt hernore, there
can be a substantially different sound to the listener if

nusic, particularly nmodern nusic, is differently m xed.
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It follows that a recording of a musical work by nusician
A w Il never be substantially simlar to a recording of it
by nusician B. Hence there would never be substanti al

simlarity unless there is, or wll be wthin a reasonable
time, available wthin Australia a copy of the same
recording which is the subject of a proposed inportation.

On the other hand, differences not relating to the nusical

sound will not lead to the sound recording bei ng
substantially different from recordings available in
Australi a. For exanple, if the colour of the disc or the
get-up of the cover of the sound recording differs from
locally available articles, there wll not be a
substantial difference between the inported product and
that which is locally available. A question may arise if
there is a sound recording of nusic available only on,

say, vinyl or tape, but not on conpact disc. In the
Commttee’'s opinion the recording should be regarded as
not available in Australia on conpact disc. The need of
the collector or enthusiast who wishes to own a disc
pressed in a different country or with a different cover

wll be net either by the collector personally inporting
the disc, as is at present allowed, or by witten order as

recommended in para. 136(2)(b) above.

That concl udes the Commttee's treatnent of sound
recordings. The next subject matter which is discussed is

that of fil ns.




