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THE FI LM AND VI DEO | NDUSTRY
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Subm ssions by Film and Video Interests

The principal submssions in relation to filns and videos
were made to the Committee by the Mtion Picture
Distributors Association of Australia (“the Mtion Picture
Distributors”), the Vi deo I ndustry Distributors
Association (“VIDA"), the Australasian Film and Video
Security Ofice and the Australian Film Comm ssion. In
addition, submssions were received on behalf of the
Tel evision  Programe Distributors Associ ati on, the
Film Video Coalition, the Screen Production Association of
Australia and one video retailer or library. The parties
maki ng these submissions were all vehenently opposed to
the repeal oany‘relaxation of the sections. A nunber
sought the reversal of the onus of proof in relation to
know edge. There were also submssions seeking the

amendnent of s. 135 of the Copyright Act so as to include

films and videos within its terns. The Committee received
no subm ssions from any person or interest seeking the

rel axation of the sections in their application to filns

and vi deos.
It is proposed to refer, in a sumary way, to the
subm ssions received from these various interests. The

Motion Picture Distributors are Warner Bros. (Aust.) Pty
Limted, Fox Colunbia FilmDistributors Pty Limted, which
distributes Colunmbia pictures and Twentieth Century Fox

pictures, and United International Pictures Pty Limted,
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whi ch distributes pictures made by Metro-CGol dwyn- Mayer

Paranount, United Artists and Universal. The pictures
distributed by menbers of the Association are distributed
for both theatrical and non-theatrical rel ease. The
subm ssion said that, unless there were effective
provi si ons governing parallel I mports of filnms,
substantial harm would be caused to the Australian
theatrical and film distribution I ndustri es, with
consequent danmage for the Australian film production

industry.  The subnission continued:-

“There is a careful release pattern for a
motion picture film consisting of a
nunber of clearly-defined and ~ spaced
steps, known in the industry as ‘w ndows’ .
These wi ndows are as follows:

1. Theatrical exhibition: This is the
nost inportant  wi ndow for notion
picture Tfilms, in terns ofproviding

the nost appropriate venue for their
screening, and significant returns
to producers and investors. ILf a
film has a successful theatrical
run, this will assist its pronotion
at subsequent w ndows.

2. Non-theatrical screenings. There
are a nunber of clubs, hotels and
like institutions, which hire 16
mm _ prints of filnms screening to
their nenbers and patrons.

3. Hone video: ~ Pre-recorded video
cassette copies of filns have
recently been nade available for
I n-home screenings.

4, Tel evi sion broadcasting: Mot i on
picture films are broadcast on
‘free’ television for I n- hone

viewng. The permi ssion granted to
broadcasters may also include the
right to have ‘repeat’ broadcasts.
If ‘IOER” tel evision was_ | ntroduced
into Australia, motion picture filns
woul d probably be released to pay
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tel evision in advance of home video
rel ease.”

The subm ssion said that the producers of films determne
the theatrical release dates and the subsequent release
dates for their filns. A nunber of factors are
consi dered, such as school holidays, subject nmatter,
success overseas, the season of the year and “typicality”.

It seldom happens that a foreign-made filmhas its
theatrical release in Australia at the same time as it has
its first ever theatrical release, wherever that may be.

For this reason, the Australian release may |ag behind the
first release by a period as long as six nonths. In
consequence the Australian rel ease pattern for
non-theatrical screenings, home video and television my
have the same tine lag. Thus pre-recorded video cassette
copies of a nmotion picture may be available in sone
overseas countries either before, during or shortly after
the Australian release. If these cassette copies were
made available in Australia, they would cause substantial

harmto the theatrical release of the filmand to the plan

for the subsequent release of it for home video and

t el evi sion. It was said that if a filmwere released
prematurely for hone  video, t he rel ease coul d
significantly damage potential box office returns. Thus
the Motion Picture Distributors fear that, if it becane

lawful to inport legitimte copies of cassettes nade
overseas without the consent of the Australian copyright

owner or |icensee, substantial harm woul d be done to the
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theatrical distribution and exhibition industries. Thi s
woul d threaten, not only the viability of t hese

I ndustries, but also enploynment within them

Anot her fear which the Mtion Picture Distributors have,
al though not to the sane extent as the video distributors,
concerns the difficulty of distinguishing between video
cassettes which are legitimte, although parallel inports,
and those which are pirate copies. The problemis simlar
to that which exists in relation to sound recordings in
the formof cassette tapes. Piracy in the industry is
rife and often difficult to detect. I f the maker of a
filmor his assignee or licensee had to establish that a
copy was a pirate copy as distinct froma parallel inport,

the difficulty of proof in many cases would be very great.

The Mdtion Picture Distributors further submtted that the
Copyright Act should be amended by providing in s. 135 for

the inclusion of cinemtography filns, as well as other
wor ks. This submission was supported by the other
Interests. None suggested that, if the section in the
past had applied to filns, it would have been invoked on
very many occasions. But it was felt that its presence in
the Act mght act as some sort of deterrent and that there
mght be a case in the future where it would be
appropriate to invoke it. Neverthel ess, the practical
difficulties about the invocation of the section were

recogni zed by all.
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The Video Industry Distributors Association is nade up of
the nine major video distribution conpanies in Australia.
These are C.B.S./Fox Video (South Pacific) Pty Linited,
Publ i shi ng and Broadcasti ng Vi deo, R CA
Col unbi a/Pictures Hoyts Video Pty Limted, Rigbhy CIC Taft
Vi deo, Roadshow Hone Video, Syne Hone Video, Thorn E MI.
Video Australia, Video Cassics, and Warner Home Video.
VIDA is an organization the menbers of which are engaged
in or concerned with the local manufacturing, distribution
and promotion of pre-recorded video cassettes and video
tapes of notion pictures. The hone video business was
first established early in 1981 as the result of the
availability of donestic video cassette recorders and
pl ayers. Prior to their becomng available, vi deo
cassette copies of films were not available for donestic

use. Thi s devel opnent added a further nedi um through
which notion picture filnms becane available to t he

Australian public.

The menbers of VIDA obtain, either by |licence or
assignment, the right to exercise the reproduction right
inafilm It is the only right which they obtain; they
do not obtain a public performance or broadcasting service
right. The conpanies do not often obtain exclusive
licences of the reproduction right. This is because other
conpani es or organi zations may need to have the
reproduction right for the purposes of providing copies of
films for theatrical and non-theatrical screenings and

broadcasting on tel evision. Wth few exceptions, gl
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pre-recorded video tapes released in Australia have been
manufactured |ocally, either by the nenbers of VIDA or by
“duplication houses” uncler contract to those menbers.
Master tapes are provided by the relevant Australian or
overseas producer for this purpose. The pre-recorded
video cassettes are supplied to video outlets, usually
l'ibraries | ocated in shoppi ng centres t hr oughout
Australia. It is estimated that the nunmber of outlets at
the present tine is of the order of 2,500. Usually the
transaction is one of loan, but copies may be sold if they
are required. Sold product is referred to as
“sel |l -through” . It is estimted that “sell-through”

products account for less than ten per cent of the market.

The fact that the home video industry provides an
additional neans for nenbers of the public to have access
to films distinguishes the industry from other copyright
industries, for exanple, the publishing and sound
recording industries, where, nore usually, a nember of the
public gains access to a book or a record by purchasing
it, although it is recognized that both books and records

may be borrowed from |ibraries.

The VIDA subm ssion, like that of the Mtion Picture
Distributors, referred to the well-established release
pattern for filns. It was said that the pattern is
foll owed throughout the world and is designed to maxi m ze
the returns to film producers. The process is described

in the submssion in nuch the sane way as it is described
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in the subm ssion fromthe Mdtion Picture D stributors.
The subm ssion mentioned that there has been debate as to
whet her there should be a mandatory m nimum period before
a filmmy be released on video after its exhibition in
theatres. Theatre exhibitors naintain that, as a result
of premature release of films on video, nmany people awa it
the video release rather than go to the cinena to see the
film Furt hernore, broadcasters have indicated that as a
result of the release of films on video, they are not
prepared to pay the same broadcast |icence fees for
television rights. Yet another problem arises because of
the high incidence of hone taping of films shown on
television. Television broadcasters are not prepared to
pay substantial fees for the right to broadcast repeat
showings of films. The subnission says that the copyright
owner must make decisions as to when his filmwll be
released to the. various distribution levels, so as to
maxi mze his return from each. Premature release of a
filmat any level after its theatrical release has the
potential to damage all levels at which it nmy be
rel eased. If the theatrical industry is damaged, the
subsequent distribution Jlevels will in turn be damaged
because, so the submssion says, the theatrical industry
is “the premer showase” for filns. At the nmonent the
film producer has the right to control his product in
different countries in that it is for himto decide when

and how he should |icense it.

The foregoing considerations provide the principal basis
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for VIDA'S subm ssion that ss. 102 and 103 of the

copyright Act should not be anended so as to permt

unrestricted inportation of |legitinmate copies of video
film cassettes from overseas. Such a change woul d have a
serious effect on the orderly marketing in the industry
which presently occurs. It said that before . the
Australian home video industry was established, there were
instances of copies of filns being inported fromthe
United Kingdom its television system being simlar to the
Australian system The position was otherwise in relation
to cassettes manufactured in the United States and Japan
because of a different television systemin use in those
countries. The subm ssion said that the experience of the
VI DA menbers suggested that it would be unlikely now that

an inporter would inport large quantities of legitimtely
made video cassettes to neet demand. He would be nore
likely to inport a small nunber of tapes, thus reducing
his financial risk, and test the demand for particular

titles in the market. If there were a demand, one of the
inported tapes would be used as a “master” from which
pirate copies would be nmade. The reason why it was not

t hought that large quantities of legitinmate cassettes from
overseas would be inported principally stemmed from the
fact that the interval between the first release of a film
on video cassette in the United Kingdom and its first

release in Australia had been substantially reduced. In
the words of the subnmission, this neant that there was
little or no comrercial opportunity for an inporter to

ship a container load of tapes made in the United Kingdom
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in time to reach Australia ahead of its Australian
release. This would be Iikely to remain the position if
the sections were anended to permt unrestricted parallel
inportations of filns. So, at least in the subm ssion of
VIDA, the principal problem which would arise fromthe
repeal of the sections in their application to parallel
i nports would be that such a nove would facilitate piracy.
The piracy would not be commtted overseas but in
Australia by using as a nmaster tape a legitinmate one which

had been the subject of parallel inportation.

149, At this point it should be said that, whilst t he
significant increase in penalties for piracy in 1986 does
appear to have resulted in a decline, piracy is unlikely
ever to be entirely elimnated, given the ease of copying
and the constant demand for new titles. | rrespective of
what copies nmmy, be obtained overseas, piracy can be
carried out by the use of locally manufactured tapes
obtained in Australia. Mreover, a person is entitled to
inport any tape, legitinmate or pirated, otherwise than for
commrer ci al purposes. Undoubt edly such tapes are brought
into Australia ostensibly as tapes required for personal
use when they are in fact required for copying. Br eaches
of the Copyright Act in this respect are extrenely
difficult to detect.

150. The subm ssion said that video piracy in Australia took
approxi mately 20 per cent of revenue from“the legitimte

I ndustry”. The submission nmde a plea for increased
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penal ties for breaches of s. 132 of the copyright Act in

its application to video films and changes in the
provi sions of the Act relating to the requirenents that a
prosecutor establish guilty know edge and prove the
subsi stence of copyright in the conplainant. These
subm ssions were in part given effect to in the Copyright
Amendnent Act 1986. The matters dealt with did not apply

only to inportations, but also to sales and other dealings
in pi rated product which took place entirely within
Australia. The know edge provisions were relaxed, but the
prosecutor still bears some onus of proof. The suggestion
that the onus of proof in relation to know edge should be
reversed was not adopted. Nothing was done to change the
need for the prosecutor to prove the subsistence of

copyright.

The final paragraph of the VIDA subm ssions was as

foll ows: -

“I'n essence, VIDA nenbers submt that in
order that:

1. The copyright owners in notion
pictures retain their right to
decide on territorial exploltation

of product,

2. That the orderly market structure be
preserved,

3. That piracy already at high levels

in Australia be curbed,

the existing provisions of the Copyright
Act relating to parallel inportation of
ci nematograph filnms be maintained.”
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The subm ssions nade by the Mtion Picture Distributors
and VIDA were strongly supported by the Australasian Film
and Video Security Office (“the Security Ofice"). The
Security Ofice was established in September 1982 as part
of “a worldwide offensive against the pirating of filns
and pre-recorded video tapes”. In 1975 the Mtion Picture
Association of America began to set up film security
of fi ces throughout the world. The Sydney office is part
of a network that includes simlar security offices in Los
Angel es, New York, London, Paris, Rone, Anst er dam

Singapore, Hong Kong and Johannesburg. The Sydney office
is in constant contact with this network and has ready
access to its information. It is able to draw on the

records and experience of the other offices.

The submission fromthe Security Ofice enphasizes the
growh of piracy and the damage which it does to the
Australian film and video industries. It is said that, in
addition to damage being suffered by owners, assignees and
licensees of copyright in films, the activities of a
nunber of other classes of people are adversely affected.

These include distributors, retailers, cinema operators
and nunerous businesses which provide ancillary services.

Reference is also nade to |lost revenue by governments whO
recei ve no sal es or other taxes in relation to

transactions involving pirated films.

The subm ssions nmade to the Commttee establish that there

is difficulty in distinguishing between legitimate copies
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of video tapes and pirated copies. But the subm ssions
made do not suggest that parallel inports present a
substantial problem because of this natter. That is

because there is no substantial inportation of legitinmate
product. To the extent that there is the inportation of
articles which contravene ss. 102 and 103, the inportation
is of pirate copies rather than parall el I nportation.
Furthermore, as has been indicated, the Committee’'s
inpression is, that although piracy is a very great
problemin the industry, the bulk of the piracy is
commtted in Australia by the illicit copying of
l egitimate copies of tapes purchased here or inported wth
the consent of the copyright owner or his assignee or

i censee.

The subm ssions nmade by the Mdtion Picture Distributors
and VIDA were supported by another association known as
the FilmVideo Coalition. The Coalition was formed early
in 1986 to represent its nmenbers on copyright law reform
issues. The Coalition has ambngst its menbers both the
Motion Picture Distributors and VIDA as well as Actors
Equity of Australia, Association of Video Retailers,
Associ ation of Mtion Picture Exhibitors, the Screen
Production Association of Australia and the Tel evision

Programre Distributors Association.

To the sane effect as the subm ssions already referred to
are submssions from the Australian Film Conmission and

the Screen Production Association of Australia. The
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Australian Film Commission is a statutory authority

constituted under the Australian Film Conm ssion Act 1975.

Its duties are to encourage, whether by the provision of
financial assistance or otherw se, the naking, pronotion,
distribution and broadcasting of Australian programs. The
Cbnnjssion Is said to be “the Government’s authority for
i ndustry support in all areas of production, pronotion and
distribution and the national production house”. In
essence the Conmi ssion’s views concerning ss. 102 and 103

were expressed in the follow ng paragraphs: -

". They ensure the viability of the
theatrical exhibition of ~ inported
films. They therefore contribute to

Australian = exhibitors’ economi ¢
base, on which Australian producers
depend’.

They  ensure a sound vi deo

manufacturing base in  Australia.
Any trend to off-shore manufacturing
woul d di sadvant age Australian
producers who rely exclusivel, on
the services of Australian video
manuf acturers and distributors.

They act to establish an Australian
video release dat e for filnmns,

t her eby provi di ng requisite
information for the detection of
pi racies.

In broad outline the Conmission’s subnmission followed
closely the approach of the Mdtion Picture Distributors
and viDa. Again, there was an enphasis on the serious
threat which piracy posed to the filmindustry. There is
a difference of degree in the Conmission s submssion in

that it said that, if parallel inportation of films becane
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| awful, video retailers "would naturally |look to foreign
markets as a

source of supply". The concl udi ng paragraph of the
subm ssion was as follows: -

"The Comm ssion recogni ses that in the event
the parallel inportation provisions were
repealed the decline in the value of the
Australian dollar would preclude in the
short term massive inportation of video
cassettes of an order that would jeopardise
the continued operations of Australian video
manuf acturing and distribution. However, we
are seriously concerned that video ’block
busters’ would be inported to the imediate
detrinent of the Australian theatrica

market. W also believe that there would be
consi derable scope for the inportation of
"sell through’ titles, which would also
affect the theatrical market. In our view
these activities would undermne the
econom ¢ base of exhibitors in Australia to
t he cl ear detri nent of Austral i an
producers.”

The Commttee has the inpression that the Conmm ssion
believes that the ability of video retailers to inport
legitimate product wthout the Ilicense of the copyright
owner would be likely to have a nost adverse effect on the
Australian industry generally. The other interests have not
put that fear forward with the sanme degree of enphasis. It
is always difficult to nmake an assessnent of the validity of
fears of this kind. Al the Conmttee can say is that it
appears to it that there is a reasonable foundation for the
anxiety which the Film  Conm ssion has expr essed.

157. The Screen Production Association of Australia supported
the earlier subm ssions. It said that Australian
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tel evision program production and cinema film production
companies rely on revenue from overseas sales to recoup
part of their production costs. The Association estinated
that 60 per «cent of the returns earned by Australian
feature films come from the export market. It said that
it feared that the repeal of ss. 102 and 103 in. their
application to parallel inmports <could bring about a
situation in which an Australian film producer mght find
imported copies of his filmon sale to the public prior to
the release of the film in Australia. This would cone
about in cases where the release of the film overseas
preceded its Australian release. It was said that in sone
overseas countries - Hong Kong, Japan, Germany and Italy
were given as exanples - the video rights of Australian
films were sold with the cinema or television exhibition
rights. Assuming” an early release of the filmon ‘video
overseas, the inportation of videos before the rel ease of
the filmon video in Australia would upset the pronotion
of the film in Australia and thus affect the amount of
revenue received by the copyright owner and those who had

invested in the film

I n support of their submissions that s. 135 of the

Copyright Act should be anended to include filns, the

Motion Picture Distributors, through their solicitor, M.

Kench, said that, although the anmendnent was sought, it
was recognized that the only advantage would be in the
deterrent value which the section would have to the film

industry. M. Kench went on to say:-
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“I't is well recognised that
I mpracti cal in practice to

It 1s quite
90 to the

customs office and say: W apprehend that
a shipnent’s comng. M understanding

it is that you have to go to

the custons

office and be able to tell them either the
name of the ship, the consignee, and be

quite specific about t he particul ar
shi pnents. They just do not have the
resources to be able to go and search
everything t hat comes t hrough al |
avai [ able ports. You have got to have
good har d intelligence about the
shi pnent s.

But we would maintain, well,

those cases

will come up fromtime to tinme. They may
come up fromtine totine. W wll have
the evidence. W have got to be able to

stop themat point of entr

i f at all

possible rather than try and chase them

around the countryside. So

that if it

exists in the arnmoury then we would |ike

to have - we would certainly |

ike to have

it. there, and we would certainly like to

have it retained.”

Wat M. Kench said appeared to

reflect the views of

ot hers seeking the amendnment of s. 135 to include filmns.

Conclusions on Filns and Vi deos

The Committee’'s concl usi ons in

subm ssions are as follows:-

relation to t hese

(1) There is no demand from any source for the repeal of

ss. 102 and 103 insofar as they apply to the

paral lel inportation of filns
one submission to this effect
Comm ttee except the general

Consuner Affairs.

or video tapes. Not
was received by the

one fromthe Ofice of
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Nor was there any subm ssion from any source seeking
the revision of the sections to enable sone parallel

imports to be made.

The film and video conpanies, along wth the
Australian” Film Commission, are, wWth justifiable
cause, seriously concerned about the inroads which
piracy continues to nake on their profits. But ,
nost of this piracy takes place within Australia so
that the problem is not the inportation of vast

quantities of pirated naterial.

There is a difficulty in distinguishing between
parallel inports and pirated articles. Because the
nunber of parallel inports s small, this does not
give rise to the sane problens as exist in the case

of sound recordings.

A parallel inport could be used to facilitate
piracy, but pirates do not necessarily inport into
Australia any copy of a video tape which is not
| egitimate product. There is evidence that false
statements are made to custons on the inportation of
these tapes in that it is said that they are for
personal use when that is not the case. That is

something which is inpossible to police.

There is a case for the amendnent of s. 135 so as to

extend its operation to filns and video tapes, but
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it is unlikely that such anendnents will have any

substantial effect or area in which to operate.

(7) Strong submissions were nmade to the Conmittee in
relation to the know edge provisions of ss. 102 and
103. These submissions were nmade before the
amendments to s. 132 effected by the Copyright
Amendment Act 1986. The Conmittee has already said

that the know edge provisions of ss. 102 and 103
shoul d be brought into line with those of s. 132 as
amended in 1986.

The Committee considers, notw thstanding t he fears
expressed by the Australian Film Comm ssion, that parallel
importations of films and video tapes do not pose the sane
threat to the orderly marketing of filns in Australia and
to the Australian film industry which unrestricted
i mportations of sound recordings would pose to the record
industry. Nevertheless, in the absence of any subnissions
at all seeking the repeal of the sections in their
application to parallel inportations of filns, t he
Commttee considers that the sections should continue to
apply in nost cases. However, it considers that there
would be some advantage to the Australian consumer if
anendnents were made to the sections in their application
to films which were simlar in effect to those proposed in
relation to sound recordings. This would enable inporters
for ~ commerci al pur poses, the video retailers in

particular, to inmport tapes of filns which are unavail able
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in Australia or in respect of which the inporter has a
witten order from a person who states that the filmis
for his personal use and not for the purposes of trade.
The onus of establishing the mtters of exception which
the Committee recommends should be upon the jnporter. 't

remins to repeat that the Committee accepts the

subm ssion that s. 135 of the Copyright Act should be

amended to include fil ns.

That concludes the Conmittee’s consideration of the film

and vi deo industry. The next nmatter to be discussed is

that of conputer software.




