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COVPUTER  SOFTWARE
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The Committee received a nunber of submssions in relation
to conputer software. Subm ssions from the Australian
Information Industry Association (A Il.l1.A) and |.B M
Australia Limted (I.B.M ) opposed the repeal or. any
rel axation of the sections. Submi ssions from  The
Prof essional Computer Users’ Goup, the Association of
Li brarians of Colleges of Advanced Education, and a Western
Australian conpany, D-Tech Pty Limited, sought the repeal
or the relaxation of the sections. Except for [|.B.M,
these organisations were represented at the public
hearings, in some cases their subm ssions being taken over

t he tel ephone.

Before summarizing the issues raised in these submissions

it is proposed to describe the short history of the
protection of conputer software. Conputer software forns
part of what may be called the information industry. Thi s
i ndustry consists, in part, of computers (hardware), stored
information (data bases), and programs. The term software
is used in this Report to cover both data bases and
prograns. Prograns can be in “source code” which a machine
cannot execute directly, or “object” or machine code.

Programs are also usually described as “operating systens”,

which “run” the conputer, or “applications”, which perform
“human” tasks, such as accounting. It also covers what is
sometinmes described as firmware, that is, systens prograns

fixed in mcro chips which forman integral part of the
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computer itself. The uncertainty which surrounded the
i ssue of copyright protection for conputer software which
is illustrated by the decisions of the Federal Court in
Apple Conputer Inc. v. Conputer Edge Pty Linmted (1984) 1
F.CR 549; (1984) 53 A L.R 225 and the H gh Court on
appeal from the Federal Court (1986) 161 C.L.R 171 was

resolved in part by the 1984 anendnents to the copyright
Act . These anendments included a new definition of

“literary work” which now includes:-

“(a) a table, or conpilation, expressed

in  words, figures or synbols
(whether or not 1n a visible form;
and

(b) a conputer program or conpilation of
conputer prograns”.

Al'so included in the amendnents were definitions of
“conputer “progrant and “material fornf and an anended
definition of “adaptation”. The effect of these
definitions is to nake it clear that copyright wll subsist
in a program notwithstanding that it is storedina form
which is only machine readable. The anended definition of
“adaptation” includes a translation from one conputer
| anguage to another and the definition of “material forn |
inrelation to a work or an adaptation of a work, i ncl udes
any form (whether visible or not) of storage from which the
work or adaptation can be reproduced. As the Explanatory
Menorandum to the legislation indicates? for a programto
be protected it need not necessarily be capable of

execution in its existing form but nmay need first to be
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translated into another |anguage or converted into nmachine
readable form The nmaterial form which is required
i ncludes such nmet hods  of fixation as storage or
reproduction on magnetic tape, read only (ROM or random
access (RAM conputer nenory, nmagnetic or |aser discs,
bubbl e menories, and other forns of storage which wll

doubt | ess be devel oped.

It is relevant at this stage to note simlar devel opnents
in other parts of the world. The United Kingdom enacted
| egislation for the protection of conputer software in July
1985 - Copyright (Conputer Software) Amendnent Act 1985
(U K). Al though thought to be simlar in effect, the

United Kingdom amendments are different in formfrom the
Australian provisions. The definition of “witing” in s.
48 of the United Kingdom Act never contained the limtation
that it be in a visible form therefore the definition of
“literary work” in the sane section did not require
amendnent . Further, the anending Act states that the

copyright Act 1956 (U.K) shall apply in relation to a

conputer programas it applies in relationto a literary
wor k. Section 2 of the anmending Act provides that
references to reduction of a work to a material form shall
include references to the storage of that work in a
conput er. In the United States it would seemthat the

statutory definition of literary works in the Copyright Act

of 1976 is broad enough to include conmputer data bases gand
prograns (Nimmer on copyright, pp. 2-43 and follow ng).
Section 117 of the Act (as anended by the Conputer Software
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copyright Act of 1980) nakes it clear that reproduction and

adaptation of conputer programs constitute infringing acts
unless within the scope of that section's exenption. The
amending Act also inserted a definition of “conputer

progrant in section 101 of the Copyright Act. It has been

held that not only is a conputer program a work of
authorship subject to copyright but that this includes
prograns in machine-readable [anguage (object code) - see
Appl e Conputer Inc. v. Franklin Conputer Corporation 714
F.2d 1240 3d Gr. 1983.

The Committee recognizes that protection of conput er
software remains a vexed issue despite the legislative
provi sions descri bed above. The Australian |legislation
does not, for exanple, answer the question of who is the
author of a work created by the use of a conputer such as a
conputer aided design. The status of *“semiconductor chips”
is an issue which has particular relevance to the
I nportation question. A sem conduct or chip is an
“integrated circuit” which is a circuit in which active
el ements, some or all of the interconnections a n amy
passive elements are integrally formed in and/or on a piece
of material and which is intended to perform an” electronic
functi on. It may be protected, under Australian |aw,
because the design fromwhich the chip is constructed is

protected as an artistic work under the Copyright Act as an

article enmbodying a three dinensional reproduction of an
artistic work. If a chip is not such an article, a nenory

chip would at least be affected by the operation of the Act
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inits application to a conputer program stored in such a

chi p. The World Intellectual Property Organi sat i on
(WI.P.O ) is presently considering a draft treaty on the
Protection of I ntellectual Property in Respect of
Integrated Circuits. In the current draft (April 1987)

“mcrochi ps” (manufactured integrated circuits) which have
been put on the market by or with the consent of the
proprietor, shall not be prevented from being inported.
The Committee notes that, in the event that Australia

accedes to this Treaty, the Copyright Act prohibition

against parallel inportation of programs unless anended
woul d be used to defeat the intended free inportation of

l egitimate menory chips.

A brief outline of the software industry in Australia was
provided by the A l.lI.A in its subm ssions where it is

sai d: -

“The Australian software industry is based very nuch
on" the marketing and supPort of overseas produced
conputer software. In nost cases, software companies
or distributors in Australia enter into exclusive
mar keting, agreements with overseas principals.

There also exists a large and innovative |ocal
software industry in Australia, developing and
supPIy|ng software which is conpetitive in price and
quality Irn the overseas market.

The nmarket for software in Australia is highly
conpetitive and there are nany participants; as a
consequence, normal pricing pressures and the usua
market forces ensure that all participants remin
conpetitive.”

More specific information on the structure of the industry
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was provided by the Departnent of |ndustry, Technology and
Conmer ce. It appears that the industry is characterized by

two distinct types of undertakings, nanely:-

1. Rel atively large enterprises ( often with
significant. overseas ownership) enploying over 100
peopl e and engaged in inmporting software and
provi di ng software support servi ces (i ncluding
custoner services, education, literature and software
devel opnent) . These firms are small in nunber but

have a hi gh market share.

2. Small, mainly Australian owned enterprises
employing as few as four persons. These firms are
large in nunber and collectively enploy a significant
nunber of software progranmers. Cenerally they
engage in specialised software production or nodify
imported software packages to meet Australian market

requirements.

The Departnment estimates that in 1985 the Australian
software industry conprised over 900 independent software
houses enpl oyi ng between 12,000 and 15,000 persons and
enjoying total annual sales of approximtely $700, 000, 000.
Ina survey published by the Departnent in 1987, it
estimated that in 1986 the industry conprised 1,150 gspull|
| ocal | y owned conpanies producing specialised software or
nodifying non-Australian software, and about 50 |arge

enterprises mainly inporting software. In 1986 Australian
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donestic market sales were estinmated at $1.2 billion, of

whi ch 50. 3% was packaged software.

Al.l.A was established in 1978 and at the date of its
subm ssion - May 1986 - conprised 97 nmenbers consisting of
more than 85 p écent of the information industry in
Austral i a. The Committee received representations from
Al.1.A in support of the retention of sections 37 and 38
in relation to conputer software. A request was also made
to extend section 135 procedures to cover all copyright
works, including software, and to delete the requirenent
that the works be “printed copies”. As in the case of
books and records, it was claimed that the Australian
software industry is based very nuch on the marketing and
support of over seas produced conput er sof t war e.
Furthernore, conpetition exists in the software industry
because software houses conpete with each other, at |east
i nsof ar as applications prograns are concerned, by
mar keting prograns which represent alternative choices for
the consumer. Australia needs access to the best overseas
software, and it is claimed by A l.l.A that this mght be
endangered if copyright protection is wthdrawn. It was
further claimed that protection against pirated software
woul d be considerably reduced without the protection of

territorial copyright. The submission said:-

“The devel opment of software is a |abour
I ntensi ve activity rePresentin the
creative efforts of highly qualified and
skilled authors. More inportantly, it is
extrenmely costly to create and conpile.
However, once obtained it is cheap to
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produce. Unl ess sone adequate form of
protection exi sts against  illicit
reproducti on, devel opers will be
understandably reluctant to invest the
mllions of dollars required for t he

devel opnent of software.”

I't was also argued by the Association that parallel inports
could be sold nore cheaply than prograns supplied through
the |icensee because other inporters did not have to carry
the costs of marketing and servicing, Wwhich together

represented high investnent costs for the Australian
licensee. Also inportant, the subm ssion continued, is the
question of support services such as education, training
and product enhancenent. It was said that these types of

support services are i ndi spensable to the conti nued
efficient performance of the products supplied, and thus to
continued custoner satisfaction. In order to provide such
services the copyright owner or exclusive |icensee of

software nust be assured of sone neasure of protection as
an incentive to establish and devel op distribution networks
and support services in a particular territory. The

subm ssion said: -

“The efficiency, indeed, the existence, of
such a network wll, be eroded if others
can enter the software market wthout
provi ding such services.”

It woul d appear to be the case that “packaged” software is
at times sold “off the shelf” wthout any prospect of

associ ated support or up-date services.
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In simlar vein to the case put by the publishers of
printed works and the nanufacturers of sound recordings, it
was asserted by the Al.lI.A that prevention of parallel
imports of software ensures a secure and relatively stable
marketing environnent in which the considerably hi gh
i nvestment costs associated wth narketing and supporting
software products can confidently be undertaken by a

distributor or |licensee. The subm ssion said: -

“This ensures that a distributor or
|icensee will achieve projected returns ‘on
initial investnent, and wll thus continue
to devel op and expand that particul ar
market, to the end-user’s obvious benefit.

If the software product is obt ai nabl e
within that market or territory from
alternative  sources, the comerci a

advantages from initial high investnents
Wi |l not be obtainable, and a distributor

or licensee will nake no effort to create
or expand a market for products.”

The basis of Al.l1.A’s submssion in relation to s. 135 of
the Act was that the section, which by its own terns
restricts its operation to any “printed copy” of a work,

does not cover progranms contained in, for exanple, nmagnetic
discs. The Association urged that the Act be anended to
make clear the applicability of s. 135 to all works and
subject matter protected by copyright. The Associ ation
further submtted that s. 135 should be anended so as to
al l ow exclusive |icensees to take action under the section

Under the section as it is presently worded, only the owner
of the copyright may avail himor herself of the procedure

provi ded by the section. This is because s. 119, which
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covers the rights of exclusive |icensees, only gives such
licensees rights in relation to actions for infringement.
It was claimed that s. 135 could be a practical and

effective tool with which exclusive |icensees of software

coul d safeguard their investnent.

The Deputy President of the Australian Software Houses
Association, M. Bernard Geen, spoke for the Association
at the public hearings. He said the Association was
founded in 1982 in order to provide an independent voice
for Australian conpanies who were in the business of
devel opi ng sof tware. [t now includes anongst its nenbers
(143 in nunber at the time of the hearings) conmpanies who
i nport sof tware. In general terms, M. Geen said his
Association supported the subnmission of A l.l1.A I'n
addition, he: referred to the electronic delivery of
software by, for exanple, satellite transnission, and the
enornous potential this has to facilitate piracy. On the
other hand, M. Geen also recognized the potential that

exists for exclusive licensees of foreign produced software

to act unreasonably.

The PC Users Goup Inc is an association incorporated in
the Australian Capital Territory. It has a current
menbershi p of approxinmately 450 professional conput er
users, including a nunber of governnent departnents and
ot her corporate menbers. It was the subm ssion of the PC
Users Goup that the parallel inportation of legitimte

copi es of conputer software should be allowed. The G oup
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stated that it did not support software piracy in any form
In support of its submission the Goup made a nunber of

cl ai ns. These are summmarized as follows: -

1. The provisions of the Act allow enforceable
monopol y arrangenments to be set up where none would
otherwise exist. This results in high prices. The
facts of one case can be cited where a conputer
retailer inported a software package and sold it for
$850 (with a 35%profit) conpared to the $2000 price
at which the licensed inporter was selling it at the

same tine.

2. Furthernore, the argunent that the exclusive
|'i censees can provide adequate support to the end
consumer does not cater for the many intelligent
custonmers who do not need support, yet under the

present arrangenents nust pay for it regardless.

3. The  provisions also prevent I mportation
conpletely where the exclusive agent does not want to
market the product in Australia. This happens where
an overseas conpany releases a new product, but
decides, for reasons of corporate strategy, to use

the old stocks by selling themin the “col onies”.

4. Wiere the exclusive agent refuses to sell in

Australia, this can significantly affect the ability

of Australian industry to devel op add-on products for
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both the Australian markets and for export.

In concluding its submssion, the Goup made the following

recommendat i ons: -

“1l. The  nonopoly provi sions of t he
Copyright Act be repealed and in their
pl ace provisions be inserted to ensure
that inportation of software products
with Copyright in a Berne or Ucc

( Uni ver sal Copyri ght ~Conventi on)
country be an infringement if they are
| nport ed from non-Berne or Ucc
countries.

2. |If recommendation 1 is not accepted,
that, where an exclusive agent for a

Copyright owner refuses to sell a
product in Australia, inportation of
that work for sale etc wll not

constitute an infringement.

3. If recommendation 1 is not accepted,
that all provisions of the Copyright
Act relating to the enforcenent of
nmonopolies be noved to the  Trade
Practices Act.”

The Association of Librarians of Colleges of Advanced
Education is, as its nane inplies, concerned with libraries
in Colleges of Advanced Education, which, it was said in
the subm ssion, acquire software for a nunber of purposes,

including the training of students in the use of software

the making of software available to students and staff for
particul ar conputations, and, in some circunstances, as a
substitute for text books. In its submission this
Association referred to ‘3 tradition anong British and
United States publishers” to make agreenents concerning

wor ks published in both countries, which give the British
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publ i sher exclusive rights to distribute the work in

Australi a. The subm ssion conti nued: -

“Reinforced by these Sections of the Act
these agreenents have had a deleterious
effect on the provision of works in
Australian libraries. It is not unknown
for a work readily available in the United
States to be wunavailable to an Australian
l'ibrary, because a British publisher with
‘rights” to the Australian market has In
fact not published the work, or allowed it
to go out of print.

It is very undesirable for col | ege
libraries and students that a simlar
situation be allowed to develop Wwth
conputer software. Because traditiona
book publishers are entering the software
market there is a risk that the traditional
‘rights’ to geographically limted markets
will also be introduced to the software
mar ket .”

The Association also referred to data bases whi ch many
l'ibraries use and to which access is provided by data base
vendors in America, Europe and el sewhere. The concerns
expressed in relation to conmputer prograns, it was said,

apply equally to data bases. In short, the Association was
primarily concerned with the question of availability of
conputer programs and data bases and considered it highly
undesirable that the geographically restrictive “rights”
that reduce the availability of books should apply to

conmputer software.

D-Tech Pty Limted sent a |arge volume of papers to the
Conmittee docunenting the history, to date, of two actions

in which the Conpany had been involved. In its subm ssion
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D-Tech referred to problens of over-pricing which, it
claimed, were caused by the market protection afforded by
the inportation sections. At the hearings, it also
referred to its inability to supply conputer equipnent
because it did not have a licence to inport the operating
system software enbodied in the equipnent. The  Conpany

suggested the follow ng changes: -

“1l. Repeal sections 37 and 38 of the Act.

2. Replace repealed sections with sections
designed to protect Australian holders
of copyright i.e. original holders of

copyri ght . Assi gnment of  copyright
fromforeign to Australian conpanies
where  the goods are actual ly

manufactured in Australia. The burden
of proof of manufactured content should
be on the copyright hol der.

3. Foreign conpani es should not be able to
enforce  copyright action agai nst
persons selling their original
equi pment in Australia where t he
conpetition is only from ‘local’ agents
selling exactly the sane item”

The issues in this area are, as in other areas, pricing and
availability. The software users clainmed that the curr
inportation provisions restrict conpetition in the market
allowmng the licensed distributors to affix unrealistically
high premuns to the price of software. The |icensed
importers claimed that high premuns are necessary in order
to cover the cost of support services. The software users
argued that there are nmany sophisticated end-users who do
not require support services and are disadvantaged by the

relatively high prices. The software users also clained

ent
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that in certain instances |icensees have chosen not to

market certain software products because the perceived

market is not sufficient to generate adequate returns. In
answer to this, the [licensed inporters claimed that |arge
scale parallel inportation would greatly reduce their

ability to establish and develop distribution networks,
t hat market penetration would decrease and that this woul d
result in an overall decline in the availability of
software. The licensed inporters also said that dimnished
protection of the copyright owner’s intellectual property
would result in a large increase in the distribution of
pirate software. The software users all clained that they
have no desire to see piracy increase. It should be noted
that the Coomttee has not received any information which
woul d establish either that exclusive software distributors
have set exceptionally high margins on inported products or
that access to foreign software products has been hindered
by supplier inefficiencies. However, the Commi ttee does
acknow edge that the potential exists for price and supply
problems to exist under the current inport provisions and

it does not dispute that these problens may have occurred.

Al though simlar submssions in relation to other copyright
wor ks have led the Committee to recommend that there should
be no repeal of the inportation provisions, the Commttee
did consider that there were a number of other factors,
unique to the protection of conputer prograns, which
suggested that conput er  prograns should be treated

differently. The first such factor is the state of flux in
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which the whole issue of the protection of conputer
prograns and related articles presently seens to be.
Computer programs in object code have only been protected
in Australia since 1984. Technol ogical devel opments have
superseded the |egislation. For exanple, the question of
ownership of conputer created works is not catered for.
The fact that sem -conductor chips and their protection are
being considered internationally as a matter apart from
conputer prograns or other copyright works and, nore
importantly for this reference, the fact that the
traditional territorial division of copyright protection is
presuned to have no part in t he protection of
sem -conductor chips, raises the possibility that sonme form
of exhaustion of rights would also be appropriate for
comput er prograns. The second factor is related to the
first. It is that conputer programs have only been
protected for four years. They are still not protected in
many other countries. Unlike other works which are
protected by copyright, the owners or |icensees of conputer
prograns cannot claimthat their business structures and
practices have evol ved over nmany years on the basis of
territorial divisions. Accordingly, a recomendation to
allow parallel inportation of prograns ought not to
represent as fundanental a change to software industry
marketing practices as it mght to the practices of other
copyright industries. The final factor which the Committee
considered is the ease and utility of I ncor porati ng
computer programs not only into conputers, but also into

all sorts of other articles which would not otherw se be
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prot ect ed. Many automatic household appliances, which
require programmng, provide exanples. The Committee sees
sone simlarity between this situation and that of |iquor
importers who are prevented from inporting particular |ines
because the copyright in the label is vested in an
Australian |icensee. El sewhere in this Report t he
Conmittee has recommended that such a use of the Copyright
Act in relation to labels should not be permtted.
Al though the operating software is a nuch nmore significant
conponent of a conputer operated systemthan is the |abel
on a liquor bottle, the potential for abuse where prograns
are incorporated into otherwise wunprotected articles, is
evi dent. In this regard, the Conmittee notes that the
draft treaty on the protection of integrated circuits
previously referred to does not extend protection to |ayout
designs of integrated circuits the creation of which is
exclusively dictated by the functions of the integrated
circuit to which they apply. As the notes attached to the
draft treaty indicate, this prevents protection extending
to the technical function of the integrated circuit. This

it seens to the Commttee, is partly ained at preventing

the problem outlined above.

On bal ance, however, the Conmittee is not persuaded that
conputer software should be treated any differently from
other works which are protected by copyright. Conput er
prograns are now i ncluded in the Copyright Act as if they

were literary works. To exclude them from one aspect of

the protection afforded by the Act - nanely, protection
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from parallel inportation - would create much confusion and
woul d, despite the concerns outlined above, be difficult to
justify. Further, the Commttee’s recomrendations that
inportation be allowed where there is either a specific
order or where the article sought to be inported is
unavailable in Australia, as outlined at the beginning of
this Rebm%, do offer solutions to the mmjor problens
raised by the software users. The range and quantity of
imported software products available to the Australian
consuner will increase. On the other hand, the support and
marketing activities of the licensed inporters will not be
substantially affected because the demand for inported
software products that need to be altered to meet
Australian conditions wll remin unaffected, and in the
area which will be affected — packaged software - the
nunber of unsophisticated users who do require support wll

be unaffected by such changes.

The Commttee considers that there is a case, in the
interests of consistency, for an anendnent of s. 135 so as
to include conputer software. Section 135 will be referred
to in nore detail a little later. Its operation has been
mnimal, but there seens no reason in principle why its
provi sions should not be anmended to include all areas of
copyright. At the nonent, its operation is restricted to
printed copies of works. Infringements of the inportation
provi sions ofthe Act in relation to conputer software wl|
not very often involve the inportation of printed copies.

Mre usually the offending articles wll be micro chips,
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discs or tapes in which programs are fixed.




