
Report on Performance

The approach to the report on performance has been changed substantially this year, to take into account feedback on previous annual reports, particularly from the Senate Legal and Constitutional Legislation Committee.  The Committee noted that there was an over-emphasis on describing the activities of the Department and insufficient assessment of how far the Department has progressed toward outcomes. A similar view was expressed by judges involved in the Institute of Public Administration Australia Annual Report Awards.  In an attempt to address these concerns, each performance report for the Department’s two outcomes contains a preliminary section giving an overview of the activities that contributed to that outcome, an overall assessment of the extent of progress towards the outcome, and performance highlights for the year.

The Department’s outcomes—being the results, impacts or consequences of actions by the Commonwealth on the Australian community—are expressed in relatively broad, societal terms.  While the Department is the primary driver of its two stipulated outcomes, it does not work in isolation in realising its achievements.  The Department has extensive cooperative and consultative networks with other organisations. These inter-relationships are recognised in the following outcome reports, along with external factors that can impact on the Department, including significant domestic and international events or trends.

Each outcome report also includes a resource summary table, a report on administered items, and separate reports on each of the departmental outputs contributing to the relevant outcome.  Administered items are those items of expenditure controlled by Government and managed by the Department on behalf of the Government. These items include grants, subsidies, fees, fines and loans to other governments and related payments.  Departmental outputs are the goods and services the Department provides for or on behalf of the Government.

Each output performance report has introductory comments which aim to demonstrate the extent to which the Department fulfilled the output and therefore achieved the related outcome in 2001–02.  Following these general comments are specific comments addressing the performance measures associated with the output. The results of evaluations or reviews undertaken during the year, especially those listed in the 2001–02 Portfolio Budget Statements (PBS) are included in the relevant output reports.

Performance reporting in this annual report is based on the outcomes and outputs structure approved by the Attorney-General in April 2002.  This structure varies from that depicted in the 2001–02 PBS and 2001–02 Portfolio Additional Estimates Statements (PAES), as explained in the chapter ‘Departmental overview’.  Details of changes to that structure and associated performance information are set out in Appendix 2.  It should be noted that an output ‘Machinery of Government obligations’ which appeared in the PBS and PAES but was subsequently deleted from the structure, is included in the Outcome 1 resource summary table to satisfy financial reporting requirements.

The Department is aware of the need to balance changes to the outcome and output structure to ensure continued relevance, with consistency to make comparisons and identify trends.  The Department in particular notes the recommendations of the Joint Committee of Public Accounts and Audit (in its Report 388 Review of accrual budget documentation tabled in June 2002) which relate to refining outcome statements and ensuring that performance measures are associated with comparative standards.  There has been ongoing review and refinement of the outcomes and outputs structure in the Department since the adoption of this framework, and it is expected that further improvements will be made, including on performance management capability.  These improvements will be reflected in future annual reports.

Outcome 1:

An equitable and accessible system of federal civil justice

Overview

The achievement of Outcome 1 is made possible by the diverse range of legal services and policy advice provided by the Attorney-General's Department.  These cover the broad areas of courts and tribunals, alternative dispute resolution, administrative law, human rights, evidence and procedure, family law, legal assistance, international law, information law and native title.  The Department also provides specialised support for the Attorney-General as First Law Officer, and administers legal assistance and family law related programs, promotes Australian legal services internationally, and drafts and publishes legislative materials.

During 2001–02 the Department made significant and substantial progress toward achieving Outcome 1, with many successes drawing positive comments from the Attorney-General and a variety of other stakeholders. The individual performance reports for each output contributing to Outcome 1, which are presented further on in this section, expand on these aspects.  The most significant highlights for the year are summarised below.

· Significant progress was made on the development of disability standards under the Disability Discrimination Act 1992 in relation to accessible public transport.  The Department worked closely with a consultative group throughout the development of the standards and accompanying amendments to the Act.  The standards are intended to provide greater clarity and certainty about the requirements of the Act for public transport operators and providers, and for people with disabilities.   As such, they are likely to reduce the need for litigation to resolve difficulties in applying the general provisions of the Act to specific transport issues.

· Assistance was provided to the Attorney-General, particularly in his role as a member of the Standing Committee of Attorneys-General, in the Commonwealth’s continuing response to the High Court’s constitutional decisions on cooperative legislative schemes in Re Wakim (1999) and Hughes (2000) and negotiations on references of power under s.51(xxxvii) of the Constitution to support comprehensive, national coverage for new federal terrorism offences enacted by the Commonwealth Parliament in June 2002.

· A key Government priority is to keep families out of the courts where possible and to ensure that separating families are provided with support that best meets their needs.  To achieve these objectives, the Department has increased the availability of alternatives to litigation for family law disputes and has provided more support services for separating families.  In the past year, 39 regional projects have resulted in enhanced primary dispute resolution services in 33 high need areas. Seven community-based conciliation services have been established in metropolitan areas to replace voluntary mediation in six major Family Court registries.  In addition, the Department provided funding to State and Territory legal aid commissions to expand primary dispute resolution services provided by or on behalf of the commissions for their clients.

· A particular matter of note dealt with by the Department was the new declarations made by Australia concerning Australian acceptance of the jurisdiction of the International Court of Justice (ICJ) and accepting the ICJ and the International Tribunal for the Law of the Sea as forums for dispute settlement under the United Nations Convention on the Law of the Sea.

· As part of the Commonwealth Government’s Online Strategy the Department, as a lead agency, is developing a Law and Justice Portal.  The portal will allow users accessing the Department’s Internet sites to access a wide variety of Australian legal materials on the Internet, including legal materials of Commonwealth courts and tribunals.

· A significant event for the Department was the commencement on 21 December 2001 of amendments to the Privacy Act 1988 contained in the Privacy Amendment (Private Sector) Act 2000 (‘the private sector amendments’).  From that date, private sector organisations with an annual turnover of over $3 million and those that provide a health service and hold health information became subject to the National Privacy Principles in the Privacy Act.
· In line with the Government's priority of resolving native title matters by agreement, the Department has been working to promote the use of Indigenous Land Use Agreements (ILUAs) and consent determinations rather than the adversarial process. The Department provided guidance and assistance on ILUA processes to Commonwealth agencies and was involved in several negotiations by Commonwealth departments and agencies.  To facilitate the Commonwealth’s involvement in negotiating consent determinations of native title, the Department advised the Attorney-General on consent determination principles which would promote certainty for all parties, consistency with the common law, compliance with the provisions of the Native Title Act 1993 and transparency in the process.  The Department also advised the Attorney-General on modifications to the conditions for the offer of financial assistance for native title compensation to the States and Territories, to provide greater flexibility.

The Department works cooperatively and consultatively with numerous other organisations to achieve the outcome of ‘an equitable and accessible system of federal civil justice’.   These organisations can be from the government sphere (Commonwealth and State/Territory levels) as well as non-government. They include advisory bodies, task forces, professional associations and community interest bodies.  As well as the inter-relationships with other organisations, the Department must maintain the flexibility to adapt its operations to the impacts of domestic and international events or trends.

The following examples are a small selection to highlight the cooperative, consultative and responsive aspects of the Department’s work. The individual output performance reports will elaborate on these inter-relationships as well as address the major external factors influencing the Department’s operations during the year.

In the areas of human rights, administrative law and federal jurisdiction (including the operation of courts and dispute resolution), the Department liaises with the High Court, all federal courts and tribunals, the Human Rights and Equal Opportunity Commission, the Australian Law Reform Commission, the Administrative Review Council, the Family Law Council, the National Alternative Dispute Resolution Advisory Council, the Law Council of Australia, the Australian Institute of Administrative Law, and the Australian Institute of Judicial Administration.  In addition there is a large number of non-government organisations with special interests in those areas, especially the human rights arena.

In giving support to the Attorney-General and promoting Australian legal services internationally, the Department has active involvement with the Standing Committee of Attorneys-General, the Insolvency and Trustee Service Australia, the Office of Film and Literature Classification, the International Legal Services Advisory Council, other government departments and agencies, academia, legal profession associations, and other non-government organisations.  Contributions include provision of policy advice and criticism, technical assistance, and forums within which to progress work to achieve the outcome of an equitable and accessible system of federal civil justice.

In some areas, there are formal partnership or purchaser/provider arrangements in place.  For example, the Department has a Business Partnership Agreement with the Department of Family and Community Services for the delivery of family law related dispute resolution services by community based organisations.  In addition, a range of legal assistance services in Commonwealth law matters are provided by State/Territory Legal Aid Commissions.  The services include information and advice, and grants of legal assistance to those who meet the required eligibility criteria.  Community legal services provide a range of assistance on legal and related matters to people on low incomes and those with special needs.

Major events or issues can necessitate the setting up of specific purpose bodies. For example, the Government has established a Family Law Pathways Task Force to develop a draft response to the recommendations of the Family Law Pathways Advisory Group report. The task force is chaired by the Department of the Prime Minister and Cabinet, and comprises representatives from the Attorney-General’s Department, the Department of Family and Community Services, the Family Court of Australia and Federal Magistrates Services and other relevant Commonwealth agencies.

New initiatives are characterised by cooperative and consultative arrangements.  A topical example is in the area of information law, and the commencement of the private sector amendments to the Privacy Act. In this case, the Department worked with the Office of the Federal Privacy Commissioner to assist business and members of the public to prepare for the changes.  This was achieved through the development and release of Guidelines to the National Privacy Principles, and Guidelines on Privacy in the Private Health Sector. Other examples are consultation with business and members of the public; the commencement of an advertisement and education campaign; and answering individual enquiries directed to the Office.  It is also an example of how the Department can be responsive to external factors and stakeholders, in that extensive work was undertaken in response to external reports (both Parliamentary and non-Parliamentary) prepared as a result of demands from industry groups, international bodies and court decisions.

The nature of the work of a departmental area might entail a strong focus on and contribution to the goals of many other Commonwealth departments, as is the case of legal advice on the broad spectrum of international law.  Alternatively, it could mean a close link with a specific organisation.  For example, the Office of Parliamentary Counsel makes a significant contribution by drafting Bills and amendments to Bills and supplying them to the Parliament, while the Department performs a complementary function of consolidating Commonwealth legislation and making it available in printed and electronic form.  The current expansion and popularity of the Internet means that developments in online publishing arrangements will have benefits for users and providers of Commonwealth legislation.
The federal native title system is a particular example that demonstrates the synergy existing between the Department and other government and non-government agencies. Other organisations contributing to equitable and accessible native title outcomes include: 
· the Federal Court of Australia - manages and determines applications for the determination of native title, and for compensation arising from the effect of acts on native title;

· the National Native Title Tribunal - undertakes mediation and arbitration functions under the Native Title Act (NTA);

· the Native Title Registrar - exercises a number of functions under the NTA, including giving notice to parties in native title matters, the application of the registration test, and the maintenance of the Register of Native Title Claims, the National Native Title Register and the Register of Indigenous Land Use Agreements;

· representative Aboriginal/Torres Strait Islander bodies - funded through the Aboriginal and Torres Strait Islander Commission to assist native title applicants and holders.

The agencies comprising the native title system are inter-dependent, so that the capacity for participation and the level of resources available for implementation of native title processes in one area necessarily has implications for the effective operation of the whole system.  In administering the NTA, the Department works closely with these agencies, as well as with other stakeholders such as State and Territory Governments that have primary responsibility for land management in Australia.

Resource summary

Outcome 1 – An equitable and accessible system of federal civil justice

	
	(1)

Budget 1
2001–02

$’000
	(2)

Actual 2 expenses

2001–02

$’000
	Variation

(column 2 minus column 1)
	Budget 3
2002–03

$’000

	Administered Expenses 

(including third party outputs)
	302 492
	283 599
	(18 893)
	291 942

	Total Administered Expenses
	302 492
	283 599
	(18 893)
	291 942

	
	
	
	
	

	Price of Departmental Outputs
	
	
	
	

	Output 1.1: Legal services and policy advice on courts and tribunals, alternative dispute resolution, administrative law, human rights, evidence and procedure.
	11 637
	8 506
	(3 131)
	10 832

	Output 1.2: Support for the Attorney-General as First Law Officer, advice on constitutional policy, and promotion of Australian legal services internationally.
	4 200
	4 830
	630
	5 109

	Output 1.3: Legal services and policy advice on family law and legal assistance and the administration of government programs providing legal assistance and family law related services.
	10 111
	11 641
	1 530
	10 909

	Output 1.4: Legal services and policy advice on international law.
	2 552
	3 386
	834
	2 807

	Output 1.5: Drafting of legislative and other instruments, publication of legislative materials and provision of related legal services.
	9 452
	7 581
	(1 871)
	10 297

	Output 1.6: Legal services and policy advice on information law
	4 495
	6 126
	1 631
	4 617

	Output 1.7: Legal services and policy advice on native title
	5 323
	4 873
	(450)
	5 478

	Output 1.8: Machinery of government obligations
	5 163
	7 236
	2 073
	

	Total Price of Outputs
	52 933
	54 179
	1 246
	50 049

	Revenue from Government (Appropriation) for departmental Outputs
	50 365
	50 504
	139
	47 716

	Revenue from other sources
	2 568
	5 958
	3 390
	2 333

	Total departmental revenue
	52 933
	56 462
	3 529
	50 049

	TOTAL FOR OUTCOME 1

(Total price of Outputs and Administered Expenses)
	355 425
	337 778
	17 647
	341 991


	
	
	2001–02
	2002–03

	Average Staffing Level
	
	347.3
	334.8


_____________________

1    Full-year budget, including additional estimates and internal restructure between outputs.

2    Actual expenses includes the capital use charge. 

3   Budget prior to additional estimates.

Performance report – administered items

Legal aid

Payments for the provision of legal aid

Performance measure: Funds provided in accordance with formal agreements between the Commonwealth and the relevant States and Territories

Commonwealth legal aid program

Performance measure: Funds provided in accordance with formal agreements between the Commonwealth and relevant State and Territory legal aid commissions

The Commonwealth provided legal aid funding to the States and Territories in accordance with the provisions of the legal aid agreements, under both these administered items.  Under the first item, the Commonwealth provides legal aid funding to State and Territory Governments for their legal aid commissions.  Under the second item, the Commonwealth provides legal aid funding direct to legal aid commissions in those States where the Commonwealth has an agreement directly with the commission.

Legal assistance is an important element in the administration of justice.  The Commonwealth provides funds to legal aid commissions for Commonwealth law matters.  The key priority area for Commonwealth legal aid funding is family law, especially matters relating to children.  Each legal aid agreement states that ‘protecting the safety of a child or spouse who is at risk is to be accorded the highest priority in making grants of aid in family law’.  The Commonwealth legal aid priorities and guidelines require commissions to consider, in appropriate circumstances, resolving family law disputes through the use of a primary dispute resolution process.  This recognises that adversarial processes can be destructive, both financially and emotionally, to families and to children in particular. Additional funds (above the usual funding levels) were provided to State and Territory legal aid commissions in 2001–02 to develop and enhance primary dispute resolution processes.

Grants to family relationship support organisations

Performance measure: Funds provided in accordance with Service Agreements between the Commonwealth and individual service providers

Family relationship services provided in the community enable people to resolve their disputes in family law matters in a non-adversarial environment as an alternative to litigation.  This item supported separating and divorced people in the family law system, and involved other stakeholders including the courts, Centrelink, Child Support Agency, and legal practitioners.  
The Family Relationships Services Program is jointly funded by the Attorney-General’s Department and the Department of Family and Community Services.  The Program is administered by the Department of Family and Community Services.  In 2001–02, funding was provided by the Department, under a Business Partnership Agreement with the Department of Family and Community Services, to 70 community organisations, in accordance with their service agreements.  These organisations delivered family and child counselling and family and child mediation under the Family Law Act 1975; children’s contact services; conciliation services in Adelaide, Brisbane, Melbourne and Sydney; primary dispute resolution services in 33 rural and regional locations; a contact orders pilot and a pilot to increase earlier referrals to primary dispute resolution. 

Community legal services

Performance measure: Funds provided in accordance with Service Agreements between the Commonwealth and individual service providers

The Commonwealth community legal services program provides funds to general and specialist community legal services to support the provision of legal assistance services to disadvantaged members of the Australian community.

Community legal services provided a range of assistance on legal and related matters to people on low incomes and those with special needs.  The services delivered reflect the needs of the local community.  The areas of law covered include family law, criminal law, tenancy, consumer rights, youth advocacy, immigration law, environmental law, child support and the legal assistance needs of women.  Community legal services form an integral part of legal aid service delivery in Australia.
A tender process was undertaken during the year to establish a new women’s legal service for Western Australia. The tender aimed to address ongoing problems with the provision of services through the previous service provider in Western Australia.  The process was completed and the successful organisation, the Women’s Law Centre commenced operation on time in October 2001.

2001–02 marked the first year of improved arrangements for the delivery of community legal services in South Australia with the implementation of outcomes from the South Australian community legal services review.  A major achievement resulting from the review is to ensure that all of the metropolitan area of Adelaide falls within the catchment area of one of four regional services.

Funds were provided in the reporting period in accordance with service agreements.
Financial assistance towards legal costs and related expenses

Performance measure: Assistance provided in accordance with relevant legislation and in compliance with the terms of individual grants

The Department administers assistance under 25 schemes for legal or financial assistance.  These statutory and non-statutory schemes have been established for matters where the Commonwealth has a special interest, and where legal aid is not generally available through legal aid commissions.  They include schemes under the Native Title Act 1993, the Workplace Relations Act 1996, the Aboriginal Land Rights (Northern Territory) Act 1976, the Federal Proceedings (Costs) Act 1981, the Commonwealth Public Interest and Test Cases Scheme and the Overseas Custody (Child Removal) Scheme. 

The schemes are administered directly by the Department and assistance was provided in accordance with relevant legislation and guidelines.  During the year a new scheme was established to provide financial assistance for legal costs of persons appearing before the Royal Commissions into HIH and the Building and Construction Industry.  
Family Court of Western Australia – operating expenses

Performance measure: Quarterly payment made in accordance with the agreement with the WA Government

The Family Court of Western Australia (FCWA) is a State court established under section 41(1) of the Family Law Act 1975 and the Family Court Act 1997 (WA).  By agreement between the Commonwealth and the Government of Western Australia, made  pursuant to section 41(1) of the Family Law Act, the Commonwealth contributes to the operating expenses of the FCWA.

The Commonwealth’s funding of the FCWA ensures access for all Australians to the civil justice system.

Payments were made in accordance with the Commonwealth/State agreement.
Reimbursements or payments on account of reimbursement made for services under the Family Law Act 1975 and the Child Support Scheme legislation

Performance measure: Funds provided in accordance with Commonwealth/State agreements

Subject to limitations, section 39(6) of the Family Law Act 1975 invests each State court of summary jurisdiction with federal jurisdiction in family law matters.  By agreement between the Commonwealth and State Governments, the Commonwealth meets the cost of Family Law Act and Child Support Scheme workload undertaken by courts of summary jurisdiction.

Payments were made in accordance with Commonwealth/State agreements.
Law Courts Limited – contributions to operating expenses and costs of the joint Law Library

Performance measure: Payments made in accordance with Commonwealth/NSW funding agreement

Law Courts Ltd is a company established to manage the joint Commonwealth/State Law Courts Building in Sydney.  The Company has a board of six people – three Commonwealth Directors who are appointed by the Commonwealth Attorney-General and three State Directors who are appointed by the New South Wales Attorney-General.  Contributions to the operating expenses of the Law Courts Building and the Joint Law Courts Library are made on the basis of 47.5 per cent by the Commonwealth and 52.5 per cent by the NSW Government. 

Payments were made by the Commonwealth in accordance with the Commonwealth/State contributions basis outlined above.
Publication of Acts and Statutory Rules

Performance measure: Expenditure in accordance with the Legislative Printing Program

The item refers to an administered fund for the printing and publishing of legislation in hardcopy form (Acts, Statutory Rules, reprints or consolidations of Acts and Statutory Rules, bound volumes, tables and indexes).  In 2001–02, the allocation was $1.507 million and the expenditure $1.028 million.  Thirty-three reprinted Acts and Statutory Rules, comprising 11 935 pages, nine bound volumes (five of Acts, four of Statutory Rules) comprising 10 478 pages and 400 pages of various tables were printed and published during the year.  Traditionally, the publication of Commonwealth legislation has been achieved in printed form.  However, the shift in emphasis from hardcopy to electronic publications, which are freely available on the Internet, has reduced demand, with consequential savings, for printed legislation.
International bodies – membership contributions

Performance measure: Grants made in accordance with agreed rates of contribution

The Hague Conference on Private International Law

The Hague Conference on Private International Law is an international governmental organisation, which supervises the implementation of important private international law treaties, particularly in the family law field. Forty-one countries are members of the Hague Conference.  

Australian participation is necessary to ensure the continued benefits for Australians resulting from the effective operation of international treaties concerning child abduction, child custody, child welfare, divorce, the protection of incapacitated adults and international cooperation between civil courts.

The payment was made in accordance with agreed funding agreements. 
WIPO - Berne Union

Australia’s membership contribution to the World Intellectual Property Organisation (Berne Union for the protection of the rights of authors in their literary and artistic works) was $211 814.29.  The Berne Union comprises member countries of the Berne Convention on copyright, being the foundation and still the most important treaty on international copyright standards. These standards are reflected extensively in the Australian Copyright Act.

UNIDROIT
Through the Department, Australia contributed $67 078.83 to The International Institute for the Unification of Private Law (UNIDROIT). UNIDROIT is an independent inter-governmental organisation based in Rome. Its purpose is to study needs and methods for modernising, harmonising and coordinating private and in particular commercial law between countries and groups of countries.  Membership of UNIDROIT is restricted to countries acceding to the UNIDROIT Statute. UNIDROIT's member countries are drawn from the five continents and represent a variety of different legal, economic and political systems as well as different cultural backgrounds.  The Institute is financed by annual contributions from  member countries, which are fixed by the General Assembly, as well as a basic annual contribution from the Italian Government. UNIDROIT's basic statutory objective is to prepare modern and, where appropriate, harmonised rules of private law understood in a broad sense.  Former secretary to the Department, Mr A S Blunn is a member of the UNIDROIT Governing Council.  The major achievement of UNIDROIT in the year was the holding of a diplomatic conference, jointly with the International Civil Aviation Organisation in Capetown, South Africa, that adopted the Convention on International Interests in Mobile Equipment and a Protocol on Matters Specific to Aircraft Equipment.  The Department through the Office of International Law was closely involved in the negotiations at which the two instruments were developed.

Australian organisations – grants

Performance measure: Grants made in accordance with agreed funding arrangements

This year grants were made to the Australian Institute of Judicial Administration (AIJA), Red Cross and the National Committee for Human Rights Education (NCHRE).  

The AIJA and NCHRE contribute to achieving an equitable and accessible justice system through education and research programs. Red Cross disseminates information on international law to our servicemen and women as well as Aid volunteers and the general public.
All payments were made in accordance with agreed funding arrangements.
Judges’ Pensions Act 1968

Performance measure: Payments made in accordance with entitlements and agreed arrangements

The Judges' Pensions Act 1968 (the Pensions Act) provides for the payment of pensions to former members of the Commonwealth judiciary. The Commonwealth Attorney-General is responsible for the Pensions Act and the Attorney-General's Department processes payments under the scheme. The scheme is non-contributory.

The Act covers federal judges, but its provisions also extend to a small number of statutory office holders including: 

· a Presidential Member of the Australian Industrial Relations Commission (an office outside the Tribunal's jurisdiction);

· a full-time tenured Deputy President of the Administrative Appeals Tribunal.
Payments during 2001–02 were made in accordance with entitlements and agreed arrangements.

Justices of the High Court

Performance measure: Payments made in accordance with entitlements and agreed arrangements

The remuneration and allowances of Justices of the High Court are administered by the Attorney-General’s Department.  Determinations on remuneration and allowance related matters are issued by the Remuneration Tribunal.

Payments during 2001–02 were made in accordance with entitlements and agreed arrangements.

Financial assistance payments to the States and Territories made under Part 9 of the Native Title Act 1993

Performance measure: Payments made in accordance with the provisions of Part 9 of the Native Title Act 1993
All States and Territories have been invited to enter into bilateral agreements with the Commonwealth to reimburse them for 75 per cent of native title compensation costs and 50 per cent of the cost of tribunals performing native title functions. 

Funds for such assistance have been appropriated as a Specific Purpose Payment since 1997–98. However, pending the signing of financial assistance agreements, no payments have yet been made.  Because of uncertainty about the number and effect of compensable acts, a reference to native title financial assistance has been included in the Budget Statement of Risks.

Conduct of HIH Insurance Group and Building and Construction Industry Royal Commissions

Performance measure: Payments to creditors processed and expenditure recorded in accordance with directions of the Royal Commissioners

The payments under this item cover the costs of administration of the two Royal Commissions, including payments to staff and contractors involved in conducting the inquiry, and payments for the office accommodation, information technology and other administrative support costs.

Payments to creditors were processed and expenditures were recorded in accordance with directions of the Royal Commissioners. 

Constitutional Centenary Foundation Incorporated

Performance measure: Contribution in accordance with Government approved grant

The final payment to the Constitutional Centenary Foundation was actually made in 2000–01.  This item was shown in the Attorney-General's Portfolio Budget Statements 2001–02 only because previous year actuals were included in the statements.
Construction of court facilities

Performance measure: Payment made in accordance with contractual arrangements

A court construction program was in place to provide dedicated court facilities for federal jurisdictions.  The last payments were actually made in the 2000–01 financial year. This item was shown in the Attorney-General's Portfolio Budget Statements 2001–02 only because previous year actuals were included in the statements.

Performance report – departmental outputs

Output 1.1 – Legal services and policy advice on courts and tribunals, alternative dispute resolution, administrative law, human rights, evidence and procedure
The accessibility, fairness and efficiency of Australia’s civil justice system were enhanced by a number of activities during the reporting year. Key contributions to progressing Outcome 1 included:

· the establishment of the National Judicial College of Australia, which will provide professional development for Commonwealth, State and Territory judicial officers. The College is an independent entity and is located at the Australian National University. Courses are expected to commence in 2003;

· further development of disability standards under the Disability Discrimination Act 1992 in relation to accessible public transport. The Department worked closely with a consultative group throughout the development of the standards and accompanying amendments to the Act. The standards are intended to provide greater clarity and certainty about the requirements of the Act for public transport operators and providers, and for people with disabilities. As such, they are likely to reduce the need for litigation to resolve difficulties in applying the general provisions of the Act to specific transport issues;

· action to remedy a defect in the Human Rights and Equal Opportunity Act 1986 to maintain the efficacy of Commonwealth anti-discrimination legislation as it relates to the actions of State bodies. Swift action ensured that a Bill was introduced and passed by the Parliament without delay, so that members of the community who considered that they had been discriminated against by a State body continued to be able to access assistance and remedies under the Commonwealth legislation;

· expanding the Federal Magistrates Service by appointing three additional magistrates, giving the Service concurrent jurisdiction with the Federal Court in migration matters, and increasing the Service’s jurisdiction in family law property matters from $300 000 to  $700 000; 

· advancing the implementation of international arrangements for the protection of children, by the introduction into Parliament of the Family Law Amendment (Child Protection Convention) Bill 2002.

Performance measure: Timely and sound assistance to the Attorney-General and the Government to:

· maintain and develop institutional frameworks that deliver efficient and effective justice

HUMAN RIGHTS

Human Rights and Equal Opportunity Commission

The ability of the Human Rights and Equal Opportunity Commission to contribute to the delivery of efficient and effective justice was maintained by the Human Rights and Equal Opportunity Commission Act 2002. This legislation responded to a November 2001 decision of the Federal Magistrates Service (Rainsford v State of Victoria [2001] FMCA 115) which identified a drafting problem in the Human Rights and Equal Opportunity Commission Act 1986 (the Act). The problem meant that, while the States technically remained bound by prohibitions on discrimination in Commonwealth anti-discrimination law, complaints of unlawful discrimination could no longer be made against a State. The Human Rights and Equal Opportunity Commission Amendment Act 2002 made clear that actions for unlawful discrimination under Commonwealth anti-discrimination law could be brought against a State, in the same way that they could before the Rainsford decision. The introduction and passage of this legislation in the first two sitting weeks following the decision represented a speedy response to the anomaly. The commencement of the reforms was retrospective to 13 April 2000 when the Act was previously amended and the problem identified in Rainsford was inadvertently created.

The Department provided advice to the Attorney-General on possible reforms to the structure of the Human Rights and Equal Opportunity Commission to ensure that it is efficient and focused on educating the broader Australian community about human rights issues. 

On 12 February 2002 the Attorney-General released a press statement announcing the reappointment for a further 12 months of Dr Bill Jonas as acting Race Discrimination Commissioner, and Dr Sev Ozdowski as acting Disability Discrimination Commissioner. These appointments maintain the existing institutional framework for the Commission.

Ongoing legal and policy advice

In addition to these specific matters, the Department provided a wide range of legal and legal policy advice to the Government on Commonwealth human rights and anti-discrimination legislation to ensure that institutional frameworks that deliver efficient and effective justice operate effectively.

JUSTICE SYSTEM AND ADMINISTRATIVE LAW

The Federal Magistrates Service

The Federal Magistrates Service (which began hearing cases on 3 July 2000) continued to contribute to the delivery of efficient and effective justice by providing a quick, low cost, user-friendly forum for less complex litigation. The separate annual report of the Federal Magistrates Service will provide details of matters that came before the Service. The capacity of the Service to provide efficient and effective justice was further enhanced during 2001–02 by the appointment of three additional magistrates and the conferral of additional jurisdiction.

The Jurisdiction of the Federal Magistrates Service Legislation Amendment Act 2001 gave the Service concurrent jurisdiction with the Federal Court in migration matters. This jurisdiction came into effect in October 2001. The Service’s jurisdiction in family law property matters was increased from $300 000 to $700 000 on 1 January 2002. A Bill to confer jurisdiction on the Service in matters under the Marriage Act 1961 was passed by the House of Representatives in March 2002 and is awaiting debate in the Senate.

The Government is currently considering other areas of suitable jurisdiction for the Service where they involve matters of low complexity. Areas currently being considered include some aspects of corporate insolvency, consumer protection matters in relation to financial services, matters under the manufacturers’ liability provisions of the Trade Practices Act 1974 and less complex intellectual property matters. 

The Department also undertook preparatory work for a review of the operations of the Federal Magistrates Service following its second anniversary in July 2002. The review is being undertaken in consultation with the Department of the Prime Minister and Cabinet and the Department of Finance and Administration, the Family Court, the Federal Court and the Service. A working group comprising officers of the three departments is being assisted by a reference committee chaired by the Department and including representatives of the courts and other relevant departments. 

The Jurisdiction of Courts Legislation Amendment Bill 2002

This Bill was passed by the House of Representatives in June 2002 and is expected to come before the Senate in the Spring 2002 sittings. The Act amends the Federal Court of Australia Act 1976 and the Judiciary Act 1903 to enable the Australian Capital Territory to establish an ACT Court of Appeal. The Act also amends the Federal Court Act to abolish the redundant office of judicial registrar and to make some changes to the practices and procedures of the Court.

Appointments to federal courts and tribunals

The Department assisted the Attorney-General in making 71 appointments to federal courts and tribunals, including six judicial appointments and one appointment to the Administrative Review Council. During the reporting period, Justice Mary Gaudron announced that she would retire as a justice of the High Court with effect from 10 February 2003. In accordance with the provisions of the High Court of Australia Act 1979, the Attorney-General initiated a process of consultations with the Attorneys-General of the States in relation to a replacement appointment. The Attorney-General also intends to consult with a wide range of relevant individuals and organisations in seeking to identify the best possible candidate to fill the vacancy.

National Judicial College

The establishment of the National Judicial College of Australia will enhance the delivery of efficient and effective justice by courts across Australia. The College was incorporated as a company limited by guarantee in May 2002. The College will provide professional development for judges, masters and magistrates. It will provide courses in the development of practical skills and in legal and social issues. There will also be orientation activities following appointment to judicial office. It is expected that courses will be offered in early 2003.

The College is administered by a council comprising four judicial officers from across the courts and two non-judicial officers, one chosen by the Commonwealth Attorney-General and one by State and Territory Attorneys-General. The Commonwealth is contributing 50 per cent of the funding for the College. The Australian National University has been chosen as the site of the College. At the end of this reporting period, a selection process was in train for a Chief Executive Officer of the College. 

Development of a protocol for handling serious complaints against federal judges and magistrates 

The Department, in consultation with the Department of the Prime Minister and Cabinet, undertook preliminary work on the development of a protocol governing the receipt and investigation of serious complaints against federal judges and magistrates. The Australian Law Reform Commission in its report, Managing Justice: A review of the federal civil justice system (see below), recommended that the Parliament develop and adopt a protocol governing the receipt and investigation of serious complaints against federal judicial officers. Whether or not a protocol should be adopted, and the contents of any protocol, would ultimately be matters for the Parliament to determine.

Remuneration Tribunal major review of judicial and related offices’ determination

In August 2001 the Remuneration Tribunal released a discussion paper relating to its first major review of judicial and related offices’ remuneration since 1993–94. The Department assisted in preparing the Government’s submission to the review. The review had not been completed by the end of the reporting period. 

International arrangements

Australia is a member of the Hague Conference on Private International Law, a global inter-governmental association involved in promoting international judicial and administrative cooperation, especially in the fields of protection of the family and children, commercial law and civil procedure. Australia is a party to a number of its multilateral treaties.
The Department participated in negotiations on the proposed Hague Convention on Jurisdiction and Recognition and Enforcement of Judgments in Civil and Commercial Matters, including the meeting of the Commission on General Affairs and Policy at The Hague in April 2002. The Australian delegation was led by the Solicitor-General, and also included Dr Peter Nygh, AM, (then Visiting Professor of Law, University of NSW). Dr Nygh passed away on 19 June 2002, and the Department recognises his contribution to the Hague Conference on Private International Law over many years. 
Australia declared its acceptance of the accessions of six countries to the Hague Convention on the Taking of Evidence Abroad in Civil Matters 1970. Such accessions facilitate litigation with an international dimension.

Australia has also been active in the development of a proposed Convention on the Law Applicable to Certain Rights in Respect of Securities Held with an Intermediary. The Convention was proposed jointly by Australia, the United States and the United Kingdom. Departmental officers participated in the Australian delegation at a Special Commission meeting at The Hague in January 2002, and in a regional workshop held in Sydney in June 2002 to consider a draft convention.

Australia was also involved in discussions with China in October 2001 on the feasibility of a treaty to increase the efficiency of Australia-China arrangements on cooperation in service and evidence matters.

Australia’s support for the Hague Conference has also been demonstrated by the secondment of an officer of the Attorney-General's Department to the Conference secretariat (the Permanent Bureau) for a period of 12 months to work on family law related projects.

As a gesture of goodwill Australia donated a number of books on Australian law to the Library of the International Court of Justice at the Peace Palace in The Hague.

The Statutory Declarations Amendment Regulations 2002 (No.1) were made in April 2002, to allow local staff employed by Australian embassies and consulates to witness statutory declarations, thereby freeing up diplomatic and consular staff for other tasks.

Reform of federal merits review tribunals

The Department has oversight of the Government’s commitment to improving the system for merits review of administrative decisions, and ensuring access to merits review that is fair, just, economical, informal and quick. Following the rejection by the Senate on 26 February 2001 of the Administrative Review Tribunal Bill 2000 and the Administrative Review Tribunal (Consequential and Transitional Provisions) Bill 2000, the Department undertook consultations with a number of stakeholders, including the Law Council of Australia, the Australian Council of Social Services and the National Welfare Rights Network, to consider matters raised during the debate of the legislation. The Government is currently considering options in relation to the Administrative Review Tribunal proposal.

The Department has been leading a working group to identify measures to achieve efficiencies in the administration of the tribunals. The group comprises the Administrative Appeals Tribunal, the Social Security Appeals Tribunal, the Migration Review Tribunal and the Refugee Review Tribunal, together with the departments responsible for those tribunals and the Department of Finance and Administration. Areas being explored for administrative efficiencies include accommodation (including co-location of premises), corporate functions, the development of common information technology systems and registry services. The working group is expected to finalise this assessment before the end of 2002.

National Alternative Dispute Resolution Advisory Council

Alternative dispute resolution (ADR) provides an important means of resolving disputes without necessarily using the courts. The Department plays a significant role in the development of alternative dispute resolution policy in Australia, across the range of disputes in which alternative dispute resolution may assist, including family law and commercial disputes.
The Department provides secretariat support to the National Alternative Dispute Resolution Advisory Council (NADRAC), which is responsible for providing advice to the Attorney-General on means of resolving disputes without the need for a judicial decision. The Council met four times during the reporting period and eight new appointments and three re-appointments to the Council were made during the period. 

During the reporting period, NADRAC released the following publications:

· a draft paper of ADR statistics from the annual reports of courts, tribunals, statutory agencies and ADR organisations;

· a brochure entitled What is ADR?;

· a discussion paper on ADR terminology.

It made submissions to:

· Treasury’s Expert Group on e-commerce in relation to on-line dispute resolution;

· the Attorney-General's Department in relation to the proposed quality framework for primary dispute resolution (PDR) under the Family Law Act 1975;

· the Attorney-General in relation to the need for a review of legislative provisions covering PDR in the family law system;

· the Attorney-General in relation to Government use of ADR.

Further information in connection with dispute resolution in relation to family law matters can be found in the performance report for Output 1.3. In this context, the term ‘primary dispute resolution’ is used rather than ‘alternative dispute resolution’.

Government response to the Australian Law Reform Commission Report No.89: Managing Justice

The Department consulted a wide range of organisations (including federal courts, other Commonwealth departments with relevant interests and the Law Council of Australia) on the recommendations made by the Australian Law Reform Commission in its report, Managing Justice: a review of the federal civil justice system. The report is the result of a wide-ranging and comprehensive empirical inquiry carried out over four years, which covers federal courts and tribunals, and community and court-based alternative dispute resolution schemes. About half of the Commission’s 138 recommendations are directed to the Federal and Family courts and the Administrative Appeals Tribunal and relate primarily to procedural matters. Others are addressed to legal practice and legal professional bodies, including the Law Council of Australia, and to universities and other bodies with responsibilities for legal education. All recommendations are directed at improving the federal civil justice system. At the end of the reporting year, the Government’s response to the report was being finalised. 

Other matters

In addition to these specific matters, the Department provided advice to the Attorney-General and numerous departments on the operation of the justice system, the jurisdiction of federal courts and tribunals, legal procedure and administrative law. A key feature of this work included the scrutiny of legislative proposals and the provision of advice to agencies and to drafters on draft Bills and draft regulations. The Department also provided advice on submissions proposed to be made in litigation in the High Court and Federal Court. During the reporting year, significant litigation in which the Department was involved included:

· The Daniels Corporation v the Australian Competition and Consumer Commission, where the High Court considered whether legal professional privilege was available as an answer to a requirement for the production of documents made by the ACCC under s.155 of the Trade Practices Act 1974; 

· Kingham v Cole & The Commonwealth, on whether the issuing of a Practice Note by a Royal Commissioner is a decision which is reviewable under the Administrative Decisions (Judicial Review) Act 1977;

· Shergold v Tanner, where the High Court considered whether conclusive certificates under the Freedom of Information Act 1982 were judicially reviewable.
Order under section 19B of Acts Interpretation Act 1901

Following the 2001 federal election, the Department prepared the Acts Interpretation (Substituted Reference - Section 19B) Amendment Order 2001 (No.2). This order assisted in the implementation of the new Administrative Arrangements Order by substituting in legislation the new titles of Ministers and departments. 

Statute Law Revision Bill

The Government’s statute repair program was continued by the preparation and passage through Parliament of the Statute Law Revision Bill 2002, which corrected various minor drafting and clerical errors in Commonwealth Acts.

Performance measure: Timely and sound assistance to the Attorney-General and the Government to:

· develop policies that recognise

· needs, rights and responsibilities of individuals and families

· an appropriate balance of competing community interests

· legitimate business and other economic interests

HUMAN RIGHTS

Sex Discrimination (Pregnancy & Work) Bill 2002

The Government introduced the Sex Discrimination Amendment Bill (No 2) 2001, during September 2001 as one of the responses to the Human Rights and Equal Opportunity Commission Report ‘Pregnant and Productive: It’s a Right not a Privilege to Work While Pregnant ’. The Bill was to amend the Sex Discrimination Act 1984 (the SDA) to provide clarity for both business and individuals to understand their rights and responsibilities in regard to pregnancy discrimination. The Bill lapsed when the 2001 federal election was called.

The Sex Discrimination Amendment (Pregnancy and Work) Bill 2002 was introduced into Parliament in February 2002. This Bill was substantially the same as the 2001 Bill. The Bill will make it unlawful for job interviewees to be asked questions about pregnancy or potential pregnancy, to use information from pregnant women except where appropriate such as for genuine occupational health and safety reasons, or to discriminate against women who are breastfeeding. The Bill is currently due to be debated in the House of Representatives in the Spring sittings of 2002.

These amendments to the SDA will provide clarity for the community and are a practical step toward removing workplace discrimination against pregnant and potentially pregnant women. 

Complementing this legislative initiative, relevant government departments worked collaboratively in developing a pamphlet aimed at providing direct assistance within workplaces. The pamphlet was released by the Department of Employment and Workplace Relations in April 2002. It is being used to assist all workplace participants to increase their understanding of their rights and responsibilities in relation to pregnant and potentially pregnant employees. 

Disability standards

The development of disability standards is based on consultation with, and the active engagement of, all stakeholders to ensure the Government is fully informed about different views and interests. Each disability standard is accompanied by a Regulation Impact Statement. In addition, the Department has provided funding to support the Disability Discrimination Act (DDA) Standards Project which facilitates the involvement of, and consultation with, the disability community on the development of standards under the Disability Discrimination Act 1992. This funding ensures that there is effective consultation with the disability community in the development of disability standards, and assists the Department in developing policy that balances competing community interests.

Disability Standards for Accessible Public Transport

Significant progress was made on the development of the Disability Standards for Accessible Public Transport (the Transport Standards), which, when they come into effect, will establish minimum accessibility requirements to be met by providers and operators of public transport conveyances, infrastructure and premises, in accordance with the Standards’ compliance timetable. The purpose of the Transport Standards is to provide access to mainstream public transport for people with a disability and to provide transport operators with certainty and flexibility. 

A final draft of the Transport Standards and accompanying Guidelines were released for public information in September 2001. At the same time, a Bill to amend the Disability Discrimination Act 1992 (DDA) to allow the Human Rights and Equal Opportunity Commission to grant appropriate temporary exemptions from the Transport Standards when they come into effect, was introduced into the House of Representatives. In considering exemptions, the Commission will be required to take into account cross-jurisdictional advice from the National Transport Secretariat, in addition to any other advice it considers appropriate. The Bill lapsed when the Parliament adjourned for the federal election. It was reintroduced into the House of Representatives on 14 February 2002 and was passed by both Houses of Parliament by 27 June 2002.

It is proposed that the Transport Standards be formulated and tabled as early as possible in the next sitting period. They will then come into effect in accordance with section 31 of the DDA.

Disability standards for education

A taskforce established by the Ministerial Council on Education, Employment, Training and Youth Affairs (MCEETYA) has been developing draft disability standards for education. In July 2001, MCEETYA directed the Australian Education Systems Officials Committee (AESOC) to consider the draft standards and associated materials, and to report back to it. 

An AESOC working group was formed to progress consideration of the standards and to develop a Regulation Impact Statement (RIS). The group is chaired by officials from the Department of Education, Science and Training, and includes representatives from this Department, the disability community, State and Territory Governments, and the independent and higher education sectors. 

In June 2002, AESOC agreed to refer the standards for consideration by Ministers at the next MCEETYA meeting in July 2002. In addition, the AESOC working group provided a report on the draft standards, guidance notes and RIS for consideration by Ministers at MCEETYA. 

Disability standard on access to premises 

The Australian Building Codes Board has been developing amendments to the Building Code of Australia to allow the building code to form the basis for a Disability Standard on access to premises. A directions report, which provides an interim progress report and ideas for future directions, was released in January 2002, followed by public information sessions in all capital cities in February and March 2002. The Department provided a speaker at all sessions. Representatives from the Department continue to attend meetings of the Building Access Policy Committee, as part of the process of reviewing the building code. The Board aims to make recommendations to the Commonwealth in late 2003. 
Age discrimination

The Department made significant progress toward implementing the Government’s commitment, made before its election in November 2001, to develop legislation to prohibit age discrimination. As the first step in developing the legislation, the Department consulted widely with business, employer, employee and community organisations, to seek their views on relevant issues. The Department also consulted other departments responsible for health, employment, the economy, welfare and other matters concerning older Australians, children and young people. These consultations will assist the Government to ensure that the legitimate interests of business and community sectors are fully considered, and that the legislation strikes the right balance between the need to eliminate unfair age discrimination and the need to allow for situations where age requirements have particular policy significance. 

Non-Government Organisations Forum

The Attorney‑General’s Non-Government Organisations (NGO) Forum on Domestic Human Rights, which is held once or twice per year, provides an opportunity for discussion and sharing of information on domestic human rights issues. There are 66 NGOs participating in the Forum. Discussions this year canvassed a broad range of matters of interest to NGOs including human rights education; asylum seekers; age discrimination reforms; the counter-terrorism legislative package; the International Criminal Court; the National Action Plan on Human Rights; the Convention on the Rights of the Child; and the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination Against Women. The Forum is an effective means of communication between the Government and NGOs.

JUSTICE SYSTEM AND ADMINISTRATIVE LAW

International arrangements in relation to child custody, protection of children and child support

The needs, rights and responsibilities of families with links to other countries (e.g. where one or more family members reside overseas) have been supported by the development and finalisation of international arrangements.

The 1973 Hague Convention on the Recognition and Enforcement of Decisions Relating to Maintenance Obligations came into force for Australia on 1 February 2002. A proposed bilateral treaty between the United States and Australia on enforcement of maintenance was tabled in Parliament on 18 June 2002 and is awaiting report by the Joint Standing Committee on Treaties before binding treaty action is taken.

The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in respect of Parental Responsibility and Measures for the Protection of Children 1996 was tabled 12 March 2002. Departmental officers gave evidence at the Joint Standing Committee on Treaties inquiry into the treaty on 13 May 2002, and in June 2002 the committee recommended that Australia ratify the Convention. 

The Family Law Amendment (Child Protection Convention) Bill 2002, which implements the Convention for the Commonwealth was introduced into Parliament on 13 March 2002. Departmental officers gave evidence before the Senate Legal and Constitutional Committee inquiry into the Bill on 19 April 2002, and in May 2002 the Committee recommended the passage of the Bill. The Bill was passed by the House of Representatives on 26 June 2002.
Evidence law

The Department supports the maintenance and extension of the uniform Evidence Act scheme. Such uniform arrangements reduce the costs of litigation for individuals and businesses, particularly those businesses operating nationally. Membership of the scheme—the current members being the Commonwealth, New South Wales and the Australian Capital Territory—will shortly be extended to include Tasmania. During the reporting year, the Tasmanian Parliament passed a new Evidence Act, which is expected to come into operation during 2002. The Department provided some assistance to Tasmanian officers working on implementation of that Act.

Performance measure: Timely and sound assistance to the Attorney-General and the Government to:

· explain, implement and apply the Government’s policies
HUMAN RIGHTS

McBain High Court proceedings, reintroduction of the Sex Discrimination Amendment Bill 2002
The Attorney‑General granted a partial fiat to the Australian Catholic Bishops' Conference and the Australian Episcopal Conference of the Roman Catholic Church (the Bishops) to challenge the decision of Sundberg J in McBain v State of Victoria [2000] FCA 1009 (28 July 2000) regarding the Victorian Government’s regulation of access to assisted reproductive technologies. The fiat gave the Bishops standing to bring proceedings in the High Court to argue that there is no inconsistency between the Victorian legislation and the Commonwealth Sex Discrimination Act 1984.
The Attorney‑General also intervened in the proceedings to defend the constitutionality of the Sex Discrimination Act. The Department provided support to the Attorney‑General’s intervention in these proceedings.

In April 2002 the High Court handed down its decision in Re McBain; Ex Parte the Australian Catholic Bishops Conference [2002] HCA 16. The effect of the High Court’s decision is that the Federal Court decision invalidating Victorian laws regulating access to assisted reproductive technology services stands. The High Court’s decision was based on procedural/standing issues and did not deal with substantive issues concerning the Sex Discrimination Act.

In light of the High Court’s decision, the Sex Discrimination Amendment Bill 2002 was introduced on 24 June 2002. The 2002 Bill is similar to the Sex Discrimination Amendment Bill (No.1) 2000, which had been introduced into the Parliament as a response to the original Federal Court judgment, and which lapsed when Parliament was adjourned for the November 2001 federal election.  

The Bill is intended to ensure that the Sex Discrimination Act does not prevent States and Territories from legislating to restrict access to assisted reproductive technology services to women who are married (and not separated) or living in a de facto relationship with a man. 

International dialogues

The Department was represented on the delegation that attended the World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance in Durban from 31 August to 8 September 2001. It also participated during the reporting year in the fifth annual dialogue on human rights with China and the first dialogue on human rights with Vietnam. 

Other matters

The Attorney-General's NGO Forum on Human Rights (referred to above) enabled the Attorney-General and the Government to explain the Government’s human rights policies.

The Department assisted the Government in preparing its response to the report by the Senate Legal and Constitutional References Committee on its inquiry into the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999. 

JUSTICE SYSTEM AND ADMINISTRATIVE LAW
Consultation with the courts and profession

The Department has regular meetings with the Registrars/Chief Executive Officers and other senior officers of the Federal Court, the Family Court and the Federal Magistrates Service to facilitate effective administration and speedy resolution of any issues of concern. 

The Department also met from time to time with the Law Council of Australia and members of the specialist committees of the Law Council to discuss policy proposals and initiatives of concern to the Council.
International Judicial Assistance

The Attorney-General’s Department is Australia’s central authority under the 1970 Hague Convention on the Taking of Evidence Abroad in Civil and Commercial Matters, and assists in the processing of requests under that convention. The Department also assists in the processing of some requests in relation to the service of documents abroad. The Department provides information in response to queries from the public about these matters and enforcement of foreign judgments.

Output 1.2 – Support for the Attorney-General as First Law Officer, advice on constitutional policy, and promotion of Australian legal services internationally

The Office of Legal Services Coordination (OLSC) plays a crucial role in ensuring an equitable and accessible system of federal civil justice. The Office provides advice on and coordination of the supply of high quality legal services to the Commonwealth and its agencies. 

OLSC provided assistance to the Attorney-General, particularly in his role as a member of the Standing Committee of Attorneys-General (SCAG). Significant areas included:

· the Commonwealth’s continuing response to the High Court’s constitutional decisions on cooperative legislative schemes in Re Wakim (1999) and Hughes (2000);

· negotiations on references of power under s.51(xxxvii) of the Constitution to support comprehensive, national coverage for new federal terrorism offences enacted by the Commonwealth Parliament in June 2002;

· securing SCAG’s commitment to develop a national legal profession including a proposal to develop model provisions for the harmonisation of State and Territory laws governing the legal profession. OLSC participated actively in the development of reform proposals. 

OLSC coordinated the work of the Joint Taskforce on the Use of Bankruptcy and Family Law to Avoid the Payment of Tax and preparation of the Taskforce’s report to the Attorney-General and the Assistant Treasurer. The report made a number of recommendations for reform which are under consideration by Ministers.  

Australia’s negotiating team on the proposed Australia–Singapore Free Trade Agreement received advice from OLSC regarding legal services. The Department, together with the International Legal Services Advisory Council (ILSAC), to which OLSC provides secretariat support, developed two further negotiating proposals for consideration by members of the World Trade Organisation (WTO) in relation to freeing up trade in legal services. Australia has a balance of trade in legal services surplus of $164 million (2000–01 financial year) and it is in Australia’s interest to continue to press for an opening of trade in this sector. 

During the year the Government of Brunei recognised the law degrees of 13 Australian universities as a basis for admission to practice law in Brunei. This recognition resulted from a joint submission to Brunei by ILSAC and the Council of Australian Law Deans.

During the year the public liability insurance crisis came to a head, as did the medical indemnity insurance emergency following the collapse of a major medical insurer.  OLSC has been closely involved in facilitating and informing discussion between the Department of the Prime Minister and Cabinet, Treasury, the Heads of Treasury Group and the AHMAC Group, along with State and Territory Attorneys-General.

Performance measure: Advancement of a national legal profession

On 14 October 2001, the Attorney‑General addressed the 32nd Australian Legal Convention that dealt with the future of the legal profession. 

The Attorney-General noted the fragmented and inconsistent nature of the laws presently governing the legal profession in Australia, and emphasised the need for a national regulatory framework. He stressed the advantages that this would bring in terms of removal of barriers to competition and the more efficient delivery of legal services. He foresaw benefits for both consumers and the legal profession, and urged the legal profession to support such reform.

Consequent to this speech, at its meeting in March this year, SCAG expressed its commitment to the development of a national legal profession, governed by a regime of consistent State and Territory regulatory practices. SCAG officers were asked to develop proposals for reform. The Department has participated actively in the development of reform proposals and supported SCAG’s efforts. Papers with detailed proposals for reform are being finalised for consideration by SCAG.
Performance measure: Policies, and their administration, maintain and develop an institutional framework for the efficient and timely delivery of high quality legal services to the Commonwealth

OLSC assists and advises the Attorney-General in the performance of his role as First Law Officer of the Commonwealth. As part of this role OLSC assists the Attorney-General to administer the Legal Services Directions (the Directions) issued by him under section 55ZF of the Judiciary Act 1903.

Legal Services Directions 

A key function of OLSC is to overview compliance with the Directions. The Directions aim to ensure the maintenance of proper standards in legal service delivery to the Commonwealth, particularly in litigation. 

OLSC provided advice to a number of agencies on their model litigant obligations, including whether certain arguments would be regarded as technical defences. OLSC also investigated eight complaints alleging multiple breaches of the model litigant obligations by Commonwealth agencies. The obligations require Commonwealth agencies to act with complete propriety, fairly and in accordance with the highest professional standards. Two breaches were identified.  However, remedial action had been taken prior to the complaints being made to OLSC.  The remaining six complaints were found not to constitute breaches of the model litigant obligations.

OLSC became aware that Commonwealth agencies had breached paragraph 2 of the Directions by allowing non-government providers of legal services to undertake tied constitutional work without approval from OLSC or the Attorney-General. OLSC reminded the agencies and law firms involved of their obligations under paragraph 2 and of the policy intention of the direction to ensure that a consistent, whole of government approach is adopted to legal matters of central importance to the Commonwealth.       

OLSC exercises a number of delegations under the Directions. OLSC dealt with 60 requests for approval for the engagement of counsel at a fee higher than the prescribed rate set out in the Directions on Engagement of Counsel, including 21 applications for ‘one off’ approvals for counsel appearing in the Building and Construction and HIH Royal Commissions. Of the applications for ongoing increases, three were rejected and 11 approved on a ‘one off’ basis. The majority of ongoing increases were approved at rates lower than had been sought.

OLSC prepared a briefing to the Attorney-General on a breach of the Directions on Engagement of Counsel by a Commonwealth agency. The counsel agreed to refund the excess fees to the agency.
Legal Services Directions Review

The Department sought responses from departments and agencies on proposed amendments to paragraph 10 of the Legal Services Directions, to strengthen the requirement on Commonwealth agencies seeking advice on legislation, to consult with the Commonwealth agency that administers the legislation.

Amendments to the Legal Services Directions

Paragraph 9 and Appendix E of the Legal Services Directions provide for grants of financial assistance to agency officials, subject to the Financial Management and Accountability Act 1997, for legal proceedings in which an official is involved by reason of their Commonwealth employment. In 2001–02, the Attorney-General approved amendment of the Legal Services Directions to extend paragraph 9 and Appendix E to staff employed by Ministers under the Members of Parliament (Staff) Act 1984.
Parliamentary Entitlements Regulations

OLSC has responsibility for processing claims by Ministers for legal assistance under the Parliamentary Entitlements Regulations. OLSC prepared submissions to the Attorney-General in relation to 16 applications, more than double previous financial years.  
Australian Government Solicitor

The Australian Government Solicitor (AGS) provides legal services to the Commonwealth and its agencies on a fully commercial basis. The AGS was established as a Commonwealth authority on 1 September 1999. The Commonwealth’s ownership interest in AGS is represented by two shareholder Ministers: the Attorney-General as portfolio Minister for AGS and the Minister for Finance and Administration. OLSC advises the Attorney-General on the operation of AGS as a separate authority and coordinates the Department’s relationship with AGS. AGS submits quarterly progress reports to the shareholder Ministers, and AGS’ annual Statement of Corporate Intent and annual report are tabled in the Parliament.

Constitutional policy matters

The Commonwealth’s ongoing interest in the High Court’s constitutional decisions on cooperative legislative schemes in Re Wakim (1999) and Hughes (2000) required OLSC to provide support to the Attorney-General, particularly in his role as a member of the SCAG, as did the negotiations on references of power under s.51(xxxvii) of the Constitution to support comprehensive, national coverage for new federal terrorism offences enacted by the Commonwealth Parliament in June 2002.
Performance measure: Development and advancement of legal services and legal cooperation between Australia and the Asia-Pacific and other regions.

The Department continued to work closely with the Department of Foreign Affairs and Trade (DFAT) and other departments and agencies to promote Australia’s interests in law and legal services in the Asia-Pacific and other regions.  This saw a number of positive results.

In the area of legal services the Department supported and provided advice to DFAT on a range of matters relevant to traded legal services in the bilateral, regional and multilateral contexts. The advice included the development of requests related to market access and other negotiations aimed at achieving more liberal regulation of cross-border legal services. As mentioned earlier, the team negotiating Australia’s interests in the Singapore Free Trade Agreement received support from the Department.

The Department, assisted by the International Legal Services Advisory Council (ILSAC), developed two additional negotiating proposals on legal services which were tabled in the WTO’s Council on Trade in Services in Geneva. The initial negotiating proposal was tabled in the previous reporting period.  The proposals were a limited licensing regulatory model for foreign lawyers; and an expanded classification of legal services under the General Agreement on Trade in Services (GATS).  One of the immediate results of this involvement is a recognition by Australia’s trading partners, including the United States, the United Kingdom and the European Union, of Australia’s role as a leader in promoting the liberalisation of trade in legal services.

In the area of legal cooperation, the Department further strengthened its links with the Ministry of Justice in China through the organisation of and participation in the visit to Australia of His Excellency, Mr Zhang Fusen, Minister of Justice, People’s Republic of China, in August 2001. This was the Minister’s first overseas visit following his appointment as Minister of Justice.

The inaugural meeting of the Working Group on Legal Cooperation (WGLC) was held in Jakarta on 9 and 10 April 2002. The meeting was opened jointly by the Attorney-General and the Indonesian Minister for Justice and Human Rights. It attracted strong private sector support from Australia. Issues discussed included commercial law and bankruptcy, intellectual property, human rights, law enforcement, immigration, legal education and training, arbitration and dispute resolution. The meeting will report to the next Australia–Indonesia Ministerial Forum. 

The Department provided support for the Attorney-General during his visit to Indonesia and participated in ministerial bilateral meetings. As a result the Department subsequently provided advice to the Indonesian Government on its draft counter-terrorism legislation.

Other development cooperation activities between the Department and the Indonesian Ministry of Justice and Human Rights continued in 2001–02. Projects undertaken by the Department and funded by the Australian Agency for International Development (AusAID) included assistance with legislative drafting, a study visit on international humanitarian law, and a feasibility study on a searchable legislative database. 

A delegation from the Indonesian Legislation Committee visited Canberra to study the role and operations of Australian legal institutions, particularly the court system and its legislation.  The delegation met with senior officers of the Department.

The fourth term of the ILSAC commenced in January 2001 with the appointment of 17 members for three-year terms. The Council is chaired by the Hon Sir Laurence Street, AC KCMG QC. During 2001–02, two members resigned: Mr Peter Levy, the former Secretary-General of the Law Council of Australia, and Mr John Colvin, formerly Chief Executive officer of Blake Dawson Waldron. Mr Levy had been an inaugural member of the Council. Details on ILSAC and its current and most recent members are listed on ILSAC’s website www.law.gov.au/ilsac. The Department provides secretariat services to ILSAC.

Legal services are a significant element in Australia’s international trade in professional services. The latest statistics (2000–01) show that the value of Australian legal services increased to an all time high in terms of exports (A$245 million) and the balance of trade in legal services (A$164 million). Exports of legal services increased from A$194 million and imports of legal services increased from $58 million to $81 million. The longer term trend suggests that exports are likely to rise faster than imports.

ILSAC provided advice on a number of legal services market access matters to DFAT as well as support for the objective of a new round of multilateral trade negotiations in Doha, Qatar (the “Doha” Round), which was launched in November 2001.

Legal cooperation activities under ILSAC included advice and assistance to DFAT in the implementation of an Asia-Pacific Economic Cooperation (APEC) sponsored initiative Strengthening Economic Legal Infrastructure (SELI) in selected APEC economies. Training seminars in Vietnam and the Philippines were conducted in the second quarter of 2002.

ILSAC organised the study visit to Australia for a senior lawyer and partner of an Indonesian commercial law firm in June 2002 under the Ad Hoc Legal Visits program, a program sponsored by AusAID. The lawyer, who had a particular interest in legal professional development and continuing legal education, visited Perth, Sydney, Melbourne and Canberra and met with representatives of the Law Council and law societies. These visits play a significant role in helping to develop legal cooperation between Australia and Indonesia.

The Government of Brunei recognised law degrees from 13 Australian universities as a basis for admission to practice law in Brunei.  This resulted from a successful joint submission by ILSAC and the Council of Australian Law Deans.

Studying Law in Australia 2002 was distributed to over 95 countries. The primary audience of this annual publication is overseas students, and overseas law academics who influence the choice of a study destination. It remains the only comprehensive guide to the study of law in Australia, with a listing of undergraduate and postgraduate law courses offered by all 28 Australian university law schools.

Performance measure: Timely and effective coordination of the Commonwealth’s involvement in the Standing Committee of Attorneys‑General (SCAG)

Two meetings of SCAG were held during 2001–02. On both occasions SCAG Ministers also met as Commonwealth, State and Territory Ministers responsible for censorship.

In March 2002, following encouragement from the Attorney-General, SCAG Ministers committed to the development of a national legal profession and agreement that jurisdictions would develop proposals for model provisions for synergistic legal profession laws.  This agreement will bring benefits for both legal practitioners and the community. Inconsistent regulation of the legal profession means that lawyers wanting to practice interstate have to change the way their practice is structured each time they cross a border. Uniformity in areas such as admission, standards of conduct and costs disclosure will ensure that consumers can be assured of a nationally consistent level of service.

The Department developed advice and briefing for the Attorney‑General and the Minister for Justice and Customs and attended the SCAG meetings to provide briefing and other assistance.

The Department was closely involved in the process of addressing public liability and medical indemnity insurance issues that emerged during this year.

On 27 March 2002, the Minister for Revenue and Assistant Treasurer chaired a meeting of State and Territory Ministers and the Australian Local Government Association at which States and Territories agreed to examine a range of proposals, including broad based tort law reform, to address the insurance crisis.  The Commonwealth agreed to examine the operation of the Trade Practices Act 1974 to support the efforts of the States and Territories.

State and Territory Attorneys‑General were involved in the process.  The communique issued by the Council of Australian Governments (COAG) on 5 April 2002, which endorsed the outcomes of the meeting hosted by the Assistant Treasurer on 27 March, made it clear that tort law reform proposals from the public liability forum should be progressed as a matter of priority by the Heads of Treasury Group in consultation with departments of the Attorneys-General.  COAG agreed that the Secretary to SCAG brief senior COAG officials in July 2002.

Ministers met again on 30 May 2002.  At that meeting Ministers agreed to consider a range of measures to address the affordability and accessibility of public liability insurance including: 

· aligning damages under common law more closely with statutory third party insurance awards for other personal injury claims;

· setting limitation periods for personal injury claims at three years with appropriate protections for minors;

· prohibiting the recovery of damages if the injured person was engaged in a criminal activity. 

Ministers also agreed to the appointment of an expert panel to review the law of negligence, including its interactions with the Trade Practices Act.  The expert panel was required to consult with SCAG.  

Officers of Attorney-General’s Department were consulted by the Commonwealth officers participating in the Heads of Treasuries Group on proposals being developed in relation to tort law and legal processes.  

Performance measure: Timely assistance and sound policy advice provided to Government on constitutional issues in litigation and in policy development
The Department provided assistance to the Attorney-General in relation to constitutional policy and litigation matters  of ongoing relevance to the Commonwealth, such as the response to the High Court’s constitutional decisions on cooperative legislative schemes in Re Wakim (1999) 198 CLR 511 and Hughes (2000)  202 CLR 535.

The Jurisdiction of Courts (Cross-Vesting) Act 1987, with complementary State and Territory legislation, established a scheme for cross-vesting jurisdiction between Commonwealth, State and Territory courts to overcome uncertainty about the individual jurisdictional limits of those courts. It was welcomed nationally as the answer to arid and inconvenient jurisdictional debates that had long plagued litigants, practitioners and courts. However, in Re Wakim, the High Court found the scheme to be unconstitutional in so far as it sought to cross-vest State jurisdiction in federal courts. Consequently, the Federal Court lost most of its jurisdiction under a range of Commonwealth, State and Territory cooperative legislation, including the Corporations Law.

In Hughes, the High Court identified further constitutional limits on co-operative arrangements in deciding that duties under State corporations laws could not be conferred on Commonwealth authorities in the absence of a connection with Commonwealth constitutional power. The decision had particularly deleterious consequences for the administration of the Corporations Law. The Constitutional Policy Unit of the Department was centrally involved in the negotiation of the new federal corporations legislation which commenced on 15 July 2001. The Corporations Act 2001 and related Commonwealth, State and Territory legislation was designed to put Australia’s system of corporate regulation on a secure constitutional foundation. It involves the most significant reference of constitutional power from the States to the Commonwealth in Australia’s history. In effect, it re-enacts the previous array of eight separate Commonwealth, State and Territory laws as a single federal law. It restores the corporations jurisdiction of the Federal Court and preserves the jurisdiction of the State and Territory courts.

The Constitutional Policy Unit has provided advice and assistance to the Attorney-General on a range of public law issues. These have included issues relating to the work of the Building and Construction and HIH Royal Commissions, and proposed references of power under s.51(xxxvii) of the Constitution to support comprehensive, national coverage for new federal terrorism offences enacted by the Commonwealth Parliament in June 2002.

Performance measure: Commonwealth classification of publications, films and computer games policies recognise the rights and responsibilities of the public and industry members in the classification of film and literature
The Commonwealth Classification (Publications, Films and Computer Games) Amendment Act (No. 1) 2001 commenced on 22 March 2002. The amending Act expands the current range of films exempt from classification to include certain current affairs, hobbyist, sporting, family, live performance, musical presentation and religious films. It also expands the range of persons and organisations that can be considered to be ‘a person aggrieved’ for the purposes of seeking a review of the classification decision.

In conjunction with the Office of Film and Literature Classification, advice was provided to the Attorney‑General on a range of matters concerning classification and the application of the Classification (Publications, Films and Computer Games) Act 1995.  

Performance measure: In conjunction with the Insolvency and Trustee Service Australia (ITSA) regarding personal insolvency laws:

· provide regular advice to Government on proposed changes to simplify the legislation and keep it up-to-date

· consultation about personal insolvency legislation acknowledged by stakeholders as effective and constructive

OLSC assumed this role in 2001–02. 

OLSC has been involved in the development of advice on the Bankruptcy Legislation Amendment Bill 2002, which was re-introduced into the Parliament by the Attorney-General in March 2002. The reforms contained in the Bill will better balance the interests of creditors and debtors and ensure that those contemplating bankruptcy consider the seriousness of that step and are aware of the alternatives available to them. OLSC has also been involved in the provision of advice to the Attorney‑General on a range of issues concerning bankruptcy. 

OLSC has participated in consultative forums organised by ITSA to consult with ITSA’s clients and stakeholders about reform proposals.

During 2001–02, OLSC has coordinated the work of the Joint Taskforce on the Use of Bankruptcy and Family Law to Avoid the Payment of Tax and the preparation of the Taskforce’s report. The Taskforce was established by the Attorney‑General and the Assistant Treasurer on 22 March 2001 and constituted by officers from the Department, ITSA, the Department of the Treasury and the Australian Taxation Office. 

The Taskforce’s report was presented to Ministers in January 2002. The Taskforce’s recommendations remained under consideration by Ministers at the end of the reporting period. 

Output 1.3 – Legal services and policy advice on family law and legal assistance and the administration of government programs providing legal assistance and family law related services

Keeping families out of courts

A key Government priority is to keep families out of the courts where possible and to ensure that separating families are provided with support that best meets their needs. To achieve these objectives, the Department has increased the availability of alternatives to litigation for family law disputes and has provided more support services for separating families. In the past year, 39 regional projects have resulted in enhanced primary dispute resolution services in 33 high need areas. Seven community-based conciliation services have been established in metropolitan areas to replace voluntary mediation in six major Family Court registries. In addition, the Department provided funding to State and Territory legal aid commissions to expand primary dispute resolution services provided by or on behalf of the commissions for their clients.  

Family Law Pathways

In August 2001, the Attorney-General and the Minister for Family and Community Services launched the report of the Family Law Pathways Advisory Group ‘Out of the Maze - Pathways to the future for families experiencing separation’. The Group was established in May 2000 to investigate how families enter and navigate the family law system. The Group's report identifies ways to assist separating parents with appropriate information, assessment and referral, interventions and support. A major priority for the Department in the reporting year has been to consult stakeholders and work with relevant agencies to develop a draft Government response to the report. The draft response is expected to be considered by Government early in 2002–03.

Marriage Celebrants Program

A priority of the Attorney-General has been the reform of the Marriage Celebrants Program to raise the professional standards of celebrants appointed under the program and increase the accountability of the program. Following a four-year consultative process, the Marriage Amendment Bill was introduced into the Parliament in September 2001 to bring about major changes to the appointment and regulation of marriage celebrants under the Marriage Celebrants Program. The legislation lapsed with the calling of the federal election but was re-introduced into the Parliament early this year and passed by the House of Representatives with bipartisan support on 21 March 2002. At the end of the reporting year the Bill was awaiting consideration by the Senate.

If passed, the package of reforms will raise the professional standards in celebrancy services provided by marriage celebrants appointed under the program. Only those persons with the appropriate skill and experience and who meet a ‘fit and proper person’ test set out in legislation will be able to apply to become marriage celebrants. Administratively, the reforms will introduce internal checks and balances, bringing the program to a higher level of accountability
The reforms also emphasise the role of celebrants in promoting the Government's Stronger Families and Communities Strategy.

Performance measure: Timely and sound assistance to the Attorney-General and the Government to develop and implement policies that recognise:

· needs, rights and responsibilities of individuals and families

· an appropriate balance of competing community interests
Family Law Pathways

The Department has worked with other members of the Family Law Pathways Task Force, chaired by the Department of the Prime Minister and Cabinet, to develop a draft Government response to the recommendations of the Family Law Pathways Advisory Group report. The Department has consulted key stakeholders to ensure that the Government’s response takes into account the views of the community sector and the legal profession on the needs of separating families and how to meet those needs. Stakeholders consulted have included the industry representative bodies for family support services, the Family Law Section of the Law Council of Australia, National Legal Aid (NLA) and the National Association of Community Legal Centres (NACLC). 

Superannuation reforms

The Department has responsibility to advise on the implementation of the Government’s major reforms on splitting superannuation assets upon marriage breakdown. The reforms are intended to result in more equitable asset distribution between spouses. 

Legislation to put in place the reforms was passed in June 2002. Following further consultation with stakeholders, regulations governing the detailed implementation of the reforms were passed in October 2001. Those regulations provide for, among other things, the method of valuing superannuation interests and the information that must be provided by superannuation trustees to allow the non-member spouse to determine the value of a superannuation interest. The reforms will come into effect on 28 December 2002. 

Marriage Celebrants Program

In developing the Marriage Celebrants Program reforms, the Department sought and took into account the views and experiences of marriage celebrants, celebrant organisations and marrying couples who use celebrant services. In the light of this extensive consultation process the final package of reforms introduced into Parliament represented a balance between the rights of marriage celebrants currently appointed and the need to ensure a high professional standard and to improve accountability. Existing marriage celebrants will not be required to undertake the training that will required of new marriage celebrants and a cap will be applied to the appointment of new marriage celebrants for a transitional period of five years.

In addition to the introduction of training for aspiring marriage celebrants, the reforms will introduce a legislative ‘fit and proper person’ test that includes a precise list of requirements. The reforms will also enhance the Program through increased objectivity and quality control. All marriage celebrants will be required to meet annual ongoing professional development requirements as is the case for other professions. The performance of marriage celebrants will be reviewed on a five yearly basis. Adherence to a Code of Practice will become mandatory under the new system and a draft document has been settled in consultation with celebrant associations. A complaints mechanism will be introduced and set down in regulations. 

Most decisions concerning registration of an applicant, revocation of authorisation or the suspension of celebrants will be subject to review by the Administrative Appeals Tribunal. 

Community legal services program

Community legal services are an important means of legal assistance in regional and rural Australia. In response to advice from the Department, the Government allocated  $5.3 million over four years in the last Budget to enable the continuation of services based in Broken Hill, Gippsland, Mount Gambier, Berri, Kalgoorlie and an outreach service from Darwin. 
Performance measure: Management of programs:

· successful negotiation of agreements/contracts which reflect the Commonwealth’s requirements

· effective monitoring of performance of funded programs

· successful implementation of new or enhanced programs/projects within available budget

Australian Law Online

The Australian Law Online initiative was implemented in mid-2001, comprising a family law hotline and website as part of the Government’s commitment to improving access to family law information and to promote primary dispute resolution options. On 6 September 2001, the Attorney-General launched a further service as part of Australian Law Online – a free legal telephone hotline service for people living in 14 designated areas of regional, rural and remote Australia. The Regional Law Hotline operates in regional, rural and remote areas surrounding Broken Hill, Mt Gambier, Spencer Gulf, the Kimberleys, Berri, Gippsland, Albury-Wodonga, Kalgoorlie, Albany, Mt Isa, Roma and Nowra as well as parts of the Northern Territory and Tasmania. Community legal services and legal aid commissions are helping to provide this regional service.

Conciliation services

Pre-filing counselling services previously provided by the Family Court Sydney, Parramatta, Melbourne, Dandenong, Adelaide and Brisbane registries were successfully transferred to the community in 2001–02. The Department funded seven conciliation services from 1 July 2001 through the Family Relationships Services Program, administered by the Department of Family and Community Services (FaCS). The 2002–03 Budget includes ongoing funding of $1.7 million to continue these new conciliation services. More work is required to encourage legal practitioners to refer clients to the new community services – the Department is liaising with the Law Council of Australia, the Family Court and the community-based providers on this issue. 

Professional development programs

The Department has introduced two innovative professional development programs aimed at improving dispute management practices of lawyers and mediators, two key practitioner groups in the family law system. Designed and delivered under contract to the Department, the professional development programs aim to improve the ability of practitioners to focus on the best interests of children when dealing with family law disputes. They are being conducted around the country and will continue to the end of 2002. An external evaluation is due to be completed in 2003.
Partnership projects

The Department has established seven demonstration projects around Australia, involving partnerships between family support service providers and, in some cases, relevant government agencies. The aims of the projects are to increase cooperation between agencies and early referral to primary dispute resolution in local communities. Collaboration between service providers in the family law system will help ensure families can access the most appropriate services to meet their needs. 

Legal aid

As indicated earlier, the Department has funded State and Territory legal aid commissions to expand and develop their primary dispute resolution processes to help keep families out of court. In order to promote high quality intake and screening procedures for primary dispute resolution programs within legal aid commissions, the Department contracted La Trobe University to develop and implement a national training package for commission intake/screening staff. In particular, the training package will raise awareness among intake/screening staff of issues surrounding, and the dynamics of, domestic violence in the primary dispute resolution context.

Enhancements were made during the year to the data collection system for the legal aid program to enable more effective performance monitoring.

Community Legal Services Program

Working constructively with the NACLC, the Department was able to assist the community legal services sector to secure new professional indemnity insurance arrangements when existing arrangements became too expensive.
International family law

As part of its responsibilities for managing international child adoption, the Department negotiates programs with other countries. During the year, a program of adoption with Lithuania was successfully negotiated. It is expected that Australian citizens will soon be able to assist Lithuanian children through the adoption program.

The Department has continued to monitor compliance of other adoption programs with Australia’s responsibility under the Convention on the Protection of Children and Cooperation in respect of Intercountry Adoption.

The Bilateral Agreement regarding Cooperation on Protecting the Welfare of Children, between Australia and Egypt came into effect on 1 February 2002. The Department is assisting in the negotiation of a similar agreement with Lebanon.

Performance measure: Administration of programs

· applications for assistance, or payments made, under special schemes, assessed in accordance with agreed arrangements or guidelines for financial assistance
The Department administers assistance under 25 schemes for legal or financial assistance. These include schemes under the Native Title Act 1993, the Workplace Relations Act 1996, the Aboriginal Land Rights (Northern Territory) Act 1976, the Federal Proceedings (Costs) Act 1981, the Commonwealth Public Interest and Test Cases Scheme and the Overseas Custody (Child Removal) Scheme. 

During the year a new scheme was established to provide legal or financial assistance to persons appearing before the royal commissions into HIH and the building and construction industry. To 30 June 2002, 68 applications for assistance had been granted under this scheme, with further applications expected to be granted in 2002–03.

Under the Native Title Act scheme, assistance was provided in significant matters including the Miriuwung Gajerrong case (Full Court of the High Court); Yarmir & Ors – Croker Island case (Full Court of the High Court); Anderson obo Euhlay-I-Dixon v Wilson & Ors – Western Divisions Lands case (Full Court of the High Court); Yorta Yorta case (Full Court of the High Court); Wongatha claim; the Rose Hill Station claim; and the ILUA negotiations in South Australia.

In addition, various grants were made to support the provision of advice and assistance to improve the general awareness of native title issues among respondents.

Assistance during 2001–02 was provided in accordance with relevant legislation and guidelines.

Performance measure: Consultation/liaison with stakeholders

· maintenance of effective partnerships and consultative arrangements with stakeholders 

There has been extensive consultation with the superannuation industry, State and Territory governments, the legal profession and the courts on the implementation of reforms relating to the handling of superannuation in the event of marriage breakdown. Those consultations will continue in the lead up to the legislation coming into effect on 28 December 2002.

The Department liaises regularly with stakeholders in the family law system. This includes bodies representing community-based service providers, the Law Council of Australia, legal aid commissions and community legal services, the courts and relevant Government agencies. The Attorney-General’s Department and FaCS jointly fund the Family Relationships Services Program under a Business Partnership Agreement and regularly liaise on policy and administration issues.

The Department’s relationships with community-based organisations were enhanced this year through a wide-ranging program of visits and consultations. This included visits to regional primary dispute resolution services and forums in regional locations to determine how well regional projects were meeting the needs of clients. Information from the regional projects has helped the Department develop tender specifications for on-going services in regional areas. 

In March 2002, the Department held a forum of representatives from community-based conciliation services, the Family Court, Federal Magistrates Service and FaCS to share information about the implementation of the new conciliation services in the community. In April 2002, the Department co-hosted, with FaCS, a national forum of children’s contact service providers. This provided an opportunity for the centres to discuss program issues as well as to provide feedback to the Commonwealth. 

A discussion paper Raising the Standard – a quality framework for primary dispute resolution under the Family Law Act was released for consultation in September 2001. The 24 submissions received have assisted the Department in preparing advice to the Attorney-General on the proposed framework approach.  

Proposed reforms to the Marriage Celebrants Program were developed after a four year consultative process which included the release of two major discussion papers, consultative meetings with marriage celebrants and their representative organisations, the couples who use marriage celebrant services and other interested parties. 

The Department has encouraged debate and exchange of ideas for reform in the areas of International Adoption and International Child Abduction by organising conferences in each of these areas in the reporting year. 

The Department consulted with peak bodies representing native title respondents and other stakeholders in relation to the delivery of financial assistance in native title matters.
In addition to consultation on family law matters, the Department regularly liaises with the State and Territory legal aid commissions, NLA and the NACLC on issues related to access to the legal system. Close liaison with NACLC during the year contributed positively to the management of the Community Legal Services Program. Officers of the Department also met regularly with legal aid commissions and attended quarterly NLA meetings to discuss key issues for the legal aid program. NLA provided a comprehensive submission to the review of the Commonwealth legal aid priorities and guidelines. A range of other stakeholders provided input to the review, including NACLC and the Family Court of Australia.

The Department funds a program liaison officer position with NACLC to facilitate communication between the sector and the Department and to provide input into project development. 

Performance measure: International casework

· process of international casework meets/satisfies requirements of Australian and foreign law

International family law

The Department continued to undertake casework in relation to international family law issues to fulfil Australia’s obligations under a number of international agreements and conventions. In relation to the Hague Convention on the Civil Aspects of International Child Abduction, the work of the Department resulted in the successful return of children to the country from which they had been taken.

The Department also contributed to the fulfilment of Australia’s obligations under the Hague Convention on the Civil Aspects of International Child Abduction by seconding a senior officer to the Permanent Bureau at The Hague. The secondment is for a period of 12 months and is due to conclude in January 2003. 

Evaluations

Review of the Community Legal Service Funding Program – Western Australia (continuing)

The review of community legal services in Western Australia commenced in early 2002. While some issues remain under discussion in relation to the terms of reference for the review, the broad framework has been agreed and work is progressing.

The review is being undertaken by a committee made up of members from the Commonwealth, the State of Western Australia and the Federation of Community Legal Centres in WA. The review is following a similar methodology to that used in reviews of the program already completed in Victoria, Queensland and South Australia. The review will examine social and demographic data and the capacity of existing services to meet the needs of the community in Western Australia.

The review is to be completed during 2002–03.

Review of the Community Legal Service Funding Program – New South Wales (continuing)

Terms of reference for the review of community legal services in NSW have been agreed and discussions are continuing on the composition of the steering committee for the review. The Department expects the review to be completed in 2002–03.

Contact Orders Pilot (funded by the Department and managed by the Department of Family and Community Services) (continuing)

A Sydney Children's Hospital team undertook this review. As well as analysis of statistical and other data, the evaluation included a forum in December 2001 involving the three pilot sites (in Perth, Parramatta and Hobart), the evaluators and officers from the Department and FaCS. A draft final report has been provided to both departments and is under consideration. 

The evaluation found that the pilots had high client satisfaction results and that the skills and service models developed in the pilots should be transferred into the family services sector. It confirmed that a start-up period of two-to-three years for a program like this should be expected, as relationship- and confidence-building takes time.

The 2002–03 Budget includes funding of $0.5 million to continue the pilot services for another year, pending the Government response to the Family Law Pathways Advisory Group report.

Review of Law by Telecommunications initiative

This review encompassed the three parts of the Australian Law Online initiative: the Family Law Hotline, Regional Law Hotline and Family Law Online. The review, undertaken by the Department, commenced in February 2002. 

The review used information from a number of sources. Statistics were provided by Centrelink who operated the hotline call centres, and maintained the online web-site facility. Call centre operators and call centre management completed survey questionnaires. Reference group members and Regional Law Hotline service providers completed surveys. Relevant peak bodies, NLA and the NACLC, were consulted.

The review found that the hotlines provide appropriate information and referral advice in answer to callers’ questions. Eighty two per cent of callers to the hotlines were satisfied with the service. Calls to the hotlines have been handled quickly, but there has been a lower than expected volume. The Memorandum of Understanding with Centrelink sets a service level that requires 80 per cent of calls to be answered within 30 seconds and this level of service has been maintained. The Family Law Online website generally provides appropriate information and referral advice for web-site visitors. Problems identified with the website have been addressed by the transfer of hosting arrangements from Centrelink to the Department at the end of May 2002. The website is becoming increasingly popular and the numbers of visitors to the site have increased dramatically. 

The 2002–03 Budget includes funding of $1.3 million to continue the trial for another year, pending the Government response to the Family Law Pathways Advisory Group report.
Evaluation of professional development programs
The Institute of Arbitrators and Mediators has been contracted to evaluate the dispute management practices professional development program. The evaluation is due to be completed in 2002–03.

Purchaser/provider arrangements

In 2001–02, $23 410 400 was provided to FaCS for the purchase of primary dispute resolution services from community-based organisations. The Family Relationships Services Program is jointly funded by this Department and FaCS and administered by FaCS, with the latter managing the performance of the service providers under the program. This Department conducts reviews and evaluations of services funded by the Department, in collaboration with FaCS (see for example the review of the contact orders pilot referred to above).
The Commonwealth legal aid agreements specify targets for the numbers and prices of services to be delivered by legal aid commissions in Commonwealth law matters. The Department meets with each Commission three times a year to review performance under the agreements. The achievement of targets varied between commissions, highlighting the need for ongoing review and monitoring of service delivery levels.

Output 1.4 – Legal services and policy advice on international law

The legal services and advice provided on matters of international law contribute to the welfare, and promote the interests of the Australian community directly and through the implementation of international law in Australian domestic law. 
Output 1.4 not only contributes towards achieving Outcome 1, but also directly contributes to outputs and outcomes of other departments. The Office of International Law (OIL) provides legal advice on the broad spectrum of international law. This advice may concern treaties under negotiation for which other departments have policy responsibility. The Office represents Australia in the negotiation of a wide range of treaties and provides advice on the domestic implementation of the treaties to which Australia wishes to become a party. This often requires the provision of quality, timely advice on draft legislation being prepared by other departments. In providing this service to other departments and agencies, the Office assists them to meet the goals and priorities set by the Government.

Some matters of note dealt with by the OIL include:
· the new declarations made by Australia concerning Australian acceptance of the jurisdiction of the International Court of Justice (ICJ) and accepting the ICJ and the International Tribunal for the Law of the Sea as forums for dispute settlement under the United Nations Convention on the Law of the Sea;

· the drafting, negotiation and adoption of the Timor Sea Treaty in conjunction with a number of other agencies;

· progress made in the delimitation and delineation of  Australia’s maritime zones including Australia’s claim for an extended continental shelf;

· the progress made, in conjunction with the Department of Foreign Affairs and Trade, on the reform of United Nations treaty bodies;

· assisting in the implementation of new and strengthened border protection arrangements;

· assisting in the protection of Australian marine resources including assistance in the apprehension of vessels illegally fishing Australian waters; 

· work on a number of important international initiatives including the Framework Convention on Tobacco Control and the Model Law on International Commercial Conciliation.

Performance measure: Relevant, sound and timely legal advice on international law issues

The OIL provided advice on a wide range of international law topics, including: aviation; spectrum and global positioning systems; United Nations peacekeeping; human rights law; law of the sea (including maritime zones and maritime delimitation); navigation; outer space; state responsibility; foreign states immunities (including advice on the Foreign States Immunities Act 1985); use of force; international humanitarian law; international law aspects of terrorism; extradition; refugee law; the jurisdiction of international courts and tribunals; intellectual property conventions; fisheries; whaling; world heritage; trade and investment; and environmental law. 

The response from clients generally indicates a high level of satisfaction with the quality and timeliness of the advice they received. The advice provided assisted Ministers, departments and agencies to achieve their objectives. Achievements to which the Office contributed included the successful apprehension of foreign flagged fishing vessels fishing illegally in the waters around Heard Island and the McDonald Islands, the implementation of new and strengthened border protection arrangements, and measures to combat terrorism.
Performance measure: Development and implementation of sound and effective policy advice on international law issues
The OIL provided international legal policy advice on a range of issues.

The Office remained closely involved in the Government’s initiative for reform of the United Nations Human Rights Treaty Committee system. The Office participated in the conduct of a second Australia-convened workshop on treaty body reform, which was held in Geneva in June 2002. The workshop focused on the introduction of best practice into the working methods of the committees, avoidance of duplication between treaty bodies and the screening of individual communications. It was attended by delegates from 25 countries along with representatives from the Office of the United Nations High Commissioner for Human Rights and members of several committees and their secretariats. The workshop consolidated the momentum for reform to the treaty body system.

The Office continues to work with other government agencies on Australia’s case for an extended continental shelf adjacent to the Australian mainland and the Australian Antarctic Territory and on a wide range of issues associated with Australia’s maritime zones. For example, the Department participated in a working group on the legal framework for ocean management as part of the development by the National Oceans Office of a South-East regional marine plan. The assessment report was published in May 2002.
Performance measure: Effective response to challenges to Australia's interests and rights in international courts
The OIL worked with the Department of Foreign Affairs and Trade on matters relating to World Trade Organisation litigation. It advised the Government on:

· the preparation and lodgment of the revised declaration of acceptance of the jurisdiction of the International Court of Justice (ICJ) under Article 36(2) of the Statute of the ICJ; 

· the declarations concerning compulsory dispute settlement under the United Nations Convention on the Law of the Sea. 

It also provided advice on, and one of its officers participated as counsel in, the Petro-Timor litigation currently before the Federal Court. In that case the Commonwealth is defending a claim by Petro-Timor that it maintains interests in the Timor Sea allegedly given to it by Portugal.
Performance measure: Treaties and arrangements negotiated, concluded and administered in a manner consistent with Australia’s interests

The OIL participated in the preparation for, and/or the conduct of, a range of international negotiations, including:

· the proposed International Maritime Organization Convention on Wreck Removal;

· the proposed International Maritime Organization Protocol to the Athens Convention;

· the Timor Sea Treaty;

· the Exchange of Notes between Australia and East Timor; 

· the Memorandum of Understanding on Unitisation and Development of the International Unitisation Agreement with East Timor;

· the delimitation of maritime boundaries between Australia and New Zealand;

· the proposed technology safeguards agreement with Russia;

· status of forces agreements;

· the Cape Town Convention on International Interests in Mobile Equipment, the Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft, and the proposed Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Space Property;

· the proposed Disability Discrimination Convention;

· the proposed Framework Convention on Tobacco Control;

· the Doha Ministerial Conference of the World Trade Organization;

· preparatory conferences for the implementation of the Convention on the Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean;

· a proposed treaty dealing with non-tuna fish stocks in the Indian Ocean;

· bilateral investment promotion and protection agreements.

The Office also represented Australia at a number of meetings of the United Nations Commission on International Trade Law (UNCITRAL). New texts were finalised during the financial year, including the UNCITRAL Model Law on International Commercial Conciliation and the United Nations Convention on the Assignment of Receivables in International Trade. 
Other departments and agencies have acknowledged the contribution made by the Office to the negotiation of treaties. This contribution has taken the form of providing legal advice and participating in Australian delegations undertaking negotiations. The support given by the Office in this regard assisted Ministers and departments and agencies to pursue Australia’s interests in relation to treaties and arrangements.
Performance measure: Compliance with reporting requirements of international treaties and appropriate responses to international committees
Human rights matters

The OIL is responsible for responding to communications by individuals to United Nations human rights committees alleging breaches of human rights in Australia. In July 2001, responses to four communications were outstanding. A further thirteen communications were received during the 2001–02 reporting period. Responses to 11 communications were lodged and three communications were withdrawn over that period. One communication was declared inadmissible without referral to Australia. Eight communications involving Australia were finalised by committees during that period – the arguments of the communication author were upheld in only two of those communications.

In addition, the Office responded to a number of communications and requests for advice from non-treaty based United Nations human rights mechanisms.

The next periodic report of Australia under the United Nations Convention on the Rights of the Child is under preparation. It is due to be lodged early next year.
Output 1.5 – Drafting of legislative and other instruments, publication of legislative materials and provision of related legal services

Legislative drafting and publishing services provided by the Office of Legislative Drafting (OLD) represent an ongoing and valued contribution towards the achievement of an equitable and accessible system of federal civil justice.

The quality and effectiveness of instruments drafted by OLD is maintained through a variety of measures including the use of innovative plain English drafting principles complemented by computer assisted formatting and styles. These measures ensure that instruments are clearly expressed and presented so that their intended message is easily read and clearly understood.

Quality assurance standards are rigorously followed in the drafting process so that legislation is legally effective and complies with relevant legislative and parliamentary standards.

OLD monitors the views of clients and of the Senate Standing Committee on Regulations and Ordinances in relation to the quality of instruments, advice and publishing services. The general level of satisfaction on those matters has been consistently high over a number of years.

OLD has continued to maintain high standards of accuracy and timeliness in relation to the consolidation of Commonwealth Acts and Statutory Rules, laws of the non-self governing Territories and some other delegated legislation.

The shift in emphasis from hardcopy to electronic publications has resulted in a noticeable improvement in the availability of up-to-date texts of Commonwealth legislation.

Commonwealth legislation and related legal materials have been accessible from the Department’s legal information retrieval system, SCALEplus, which is freely available on the Internet.

Case law of various jurisdictions was originally included on SCALEplus because it was otherwise unavailable in electronic form in the early days of the system. That situation has changed and all data in SCALEplus is available, or is being made available, from a number of Internet sources which include, in many cases, the source information provider.

With a view to avoiding unnecessary duplication of material on SCALEplus, a considered decision was taken to confine coverage to Commonwealth legislation, in anticipation of the establishment of an electronic authoritative website for that material. The decision recognises that the obligation in relation to the other materials made available on SCALEplus rests with the governments of the various States and Territories (in relation to legislation) and the various courts and tribunals (as regards case law).

The decision will not remove the Department’s involvement in facilitating access to those materials.  The provision of links to Internet sites containing Australian legal materials will be an integral aspect of the Law and Justice Portal. The portal will allow users accessing the Department’s Internet sites to access a wide variety of Australian legal materials on the Internet, including legal materials of Commonwealth courts and tribunals.
Performance measure: Level of demand for drafting and advising services (billable and non-billable)

OLD provided departments and agencies with a total of 627 completed drafts of instruments in 2001–02. Of these completed drafts, 178 instruments (approximately 28.3 per cent) were billable. Total billable drafting revenue produced in 2001–02 was $713 387. This represents a two per cent decrease in billable drafting revenue from 2000–01 of $14 209. Over the same period the number of billable matters decreased by seven per cent (from 237 to 220). The decrease is attributable to the impact of the federal election during the reporting period.

The total of 4612 pages of Statutory Rules made in 2001–02 was higher than the total pages made in 2000–01 and considerably higher than the average for each year since 1988–89 of 3548 pages. However, the total number of Statutory Rules (336) was lower than in 2000–01 (390).
Performance measure: Satisfaction of clients with the advice and service provided, and the quality of legislative instruments, as expressed in Parliament by the Senate Standing Committee on Regulations and Ordinances

Client satisfaction with the work of OLD was expressed by a number of clients, both orally and in writing. There were no complaints about the level of service or the quality of work. A client survey is proposed in 2002–03. The results will enable OLD to monitor client satisfaction and to improve any aspect of services that is deficient.

Of 336 Statutory Rules made during the year, two were disallowed by the Senate. None of them contravened the scrutiny principles of the Senate Standing Committee on Regulations and Ordinances.

Performance measure: Availability of reprints and electronic consolidations of Commonwealth legislation and compliance with publishing and tabling standards and the level of user satisfaction

OLD continued to give primacy to the electronic versions of consolidations of Commonwealth legislation but a small number of hardcopy ‘reprints’ was published in response to customer and bookshop demand. All titles in force are now available ‘free-to-air’ from the SCALEplus website. From the beginning of 2000, all electronic consolidations added to the system have been made available in Adobe Portable Document Format (PDF) to provide an alternative to the existing Rich Text Format. The facility has been well received by users. PDF is also the medium used to provide copy to the printer (via e-mail) for reprints, in place of the former camera-ready hardcopy. This has reduced the turnaround time for publication.

Performance measure: Extent to which new and consolidated Commonwealth legislation, and related information, is available on SCALEplus in a timely way and the level of user satisfaction

Ongoing changes to work practices in OLD has enabled compilations of Commonwealth legislation to be made available to the public and the legal profession via SCALEplus in a very timely fashion. Virtually all titles, with in-force amendments incorporated, have been made available to the public by their relevant commencement dates. Since April 2002, all State and Commonwealth case law and all State legislation have been gradually withdrawn from SCALEplus. This has resulted in an exponential drop in ‘hits’ being registered by our website, dropping from a peak of 923 150 in April 2002 down to 223 862 in July 2002. Despite some concerns being expressed about the removal of case law, there has been general satisfaction with the timeliness, accuracy and availability of SCALEplus information. The views of users are monitored through the e-mail feedback facility on the homepage and less frequently by telephone or mail.

Performance measure: Extent to which new legislative instruments, and related information, are available on the Legislative Instruments Database (LID) in a timely way and the level of user satisfaction
Access to LID during 2001–02 increased over the previous year, with ‘hits’ averaging around 32 750 per month. In the 2000–01 financial year, an average of 30 000 hits per month was recorded. The database now contains images and index information for over 9150 instruments that have been back-captured in anticipation of the enactment of the Legislative Instruments Bill. The index continues to be maintained as a useful resource for information about instruments on the database.

In accordance with performance measures developed for the database, new regulations and a number of other instruments, back-captured in consultation with some departments and agencies, continued to be added to the database within one day of gazettal. The back-capture of court rules was completed in 2001–02.

Evaluations
A client survey is to be conducted in 2001–02

With a view to monitoring the level of acceptance of legislative drafting and publishing services, a consultant has been engaged to undertake a client opinion poll.  Although originally planned for 2001–02, the survey will now take place later in 2002. It is expected that the results of the survey will provide a credible and objective measurement of performance for OLD over a two year cycle.

Output 1.6 – Legal services and policy advice on information law

Significant progress was made during the year towards achieving Outcome 1 through major initiatives in the areas of:

· collective administration of copyright through assistance to collecting societies in their development of a code of conduct;

· the development of legislative proposals for Government consideration in relation to directors’ copyright, performers’ rights and the extension of the term of protection for photographs, and the parallel importation of books and software;

· competition and copyright;

· continuing work on the Government’s promised three year review of the operation of the Copyright Amendment (Digital Agenda) Act 2000;

· continuing involvement in various international forums.

Progress was made with the commencement on 21 December 2001 of amendments to the Privacy Act 1988 contained in the Privacy Amendment (Private Sector) Act 2000 (‘the private sector amendments’). From that date, private sector organisations with an annual turnover of $3 million and above, and those that provide a health service and hold health information, became subject to the National Privacy Principles in the Privacy Act. 

Resources have been directed to achieving the smooth implementation of the legislation. 

Several regulations were made in relation to the private sector amendments.

Work commenced on the Government’s reviews to determine whether additional measures are needed to protect personal information contained in employee records and to protect the personal information of children. 

Policy development work was undertaken on a draft Freedom of Information (FOI) Amendment Bill to implement the Government’s decision to apply the Freedom of Information Act 1982 to certain documents held by contractors to government. 
Performance measure: Policies recognise rights and responsibilities of stakeholders
Copyright Law

The Department continued work in bringing about concrete results in response to several reports calling for greater transparency and accountability in the operation of Australian copyright collecting societies, including the report of the House of Representatives Standing Committee on Legal and Constitutional Affairs, Don’t stop the music! tabled in November 2000, and the report of the Intellectual Property and Competition Review (IPCRC). In September 2001, the Department, together with the Department of Communications, Information Technology and the Arts (DoCITA), convened a forum to give stakeholders an opportunity to raise queries about and comment on a draft code of conduct, prepared by the main collecting societies, before it was finalised and adopted by them on 1 January 2002. The code sets standards of transparency of the societies’ operations and standards of accountability to members and licensees, and requires adoption of procedures for complaint handling and dispute settlement. The code was endorsed by the Attorney-General and the Minister for Communications, Information Technology and the Arts. The Department supported detailed work on the development and review of the code through discussion, comment and liaison with the collecting societies. Work continued, in cooperation with DoCITA, toward the development of legislation for the consideration of the Government to grant to directors a copyright in their films, and performers rights in sound recordings of their performances, in recognition of their contribution toward the creation of that material. The Government also continued work toward extending the term of copyright in photographs, to bring it into line with that enjoyed by other artistic works. These measures would fulfil the Government's Arts for All 2001 federal election policy.

The Government intends that the new performers’ rights will enable Australian accession to the World Intellectual Property Organisation (WIPO) Performances and Phonograms Treaty of 1996, which entered into force internationally on 20 May 2002. The proposed extension of the copyright term for photographs would enable Australia to accede to the companion WIPO Copyright Treaty of 1996, which entered into force on 6 March 2002. Passing legislation to allow Australia to accede to these treaties will provide greater protection of the works of all classes of Australian copyright owners’ rights internationally. The Department sought input from interested stakeholders in relation to a possible new treaty on broadcasters’ rights. This was for the purpose of informing the Australian delegation's contributions at meetings of the WIPO Standing Committee on Copyright and Related Rights in November 2001 and May 2002, where the proposed treaty was the main item discussed.

In May 2002 the Department participated in a forum organised by the Human Rights and Equal Opportunity Commission on the availability of tertiary study materials for students who are blind or vision-impaired, or who have another print disability, and associated copyright issues. The different interest groups and individuals representing both copyright owners and users participated actively and cooperatively toward developing solutions to the issues raised. The Department also exercised delegations from the Attorney-General to declare institutions assisting those with print or intellectual disabilities to allow them to rely on statutory licences in the Copyright Act, which facilitate access to copyright material for those with disabilities.

The Department provided organisational and secretariat support to the Australian Federal Police (AFP) when it chaired consultations with copyright and trademark industry representatives on intellectual property enforcement. The meetings have enabled closer liaison and the commencement of work on improved intelligence sharing.

Information Law

On 16 and 17 August 2001 the Department held a major conference in Melbourne on Privacy and Security in the Information Age.  The conference had a national focus but there was also significant international participation.

The private sector amendments marked a significant change in the Department’s ‘stakeholders’ in relation to the protection of personal information, giving the Department much closer links to business organisations and the public. 

The Department held regular meetings with the Federal Privacy Commissioner and staff from that Office to discuss matters of mutual interest. Liaison was constructive and productive discussions were held on many legal and policy matters of common interest. 

The Attorney-General convened a consultative group to examine whether there should be any additional measures to protect the personal information of children. The consultative group appointed for this purpose includes experts in marketing (particularly to children), Internet issues, legal issues relating to children, education, discrimination, broadcasting and privacy. The consultative group met with officers of the Department several times during the year and assisted the Department with the preparation of a discussion paper canvassing many issues concerning children’s privacy. The discussion paper is expected to be released for broader public consultation later in 2002.

During Parliamentary debate on the private sector privacy amendments the Government undertook to review existing Commonwealth, State and Territory laws to consider the extent of privacy protection for employee records and whether there is a need for further measures. The review of current privacy protection for employee records by this Department and the Department of Employee and Workplace Relations was commenced. The review is to be completed by the end of 2003, in time to assist the Privacy Commissioner when he conducts a more general review of the amendments after they have been in operation for two years. 

Several regulations under the Privacy Act were made during the year. These regulations prescribed: 

· standards for privacy code complaint handling systems; 

· some Commonwealth agencies so that they are treated as an ‘organisation’ under the Privacy Act; 

· several New South Wales State Owned Corporations involved in the retail supply of electricity in New South Wales so they are subject to the Privacy Act as if they are ‘organisations’ under that Act. 

The Department contributed privacy policy input to a number of health privacy initiatives including the Privacy Working Group convened by the Australian Health Ministers Advisory Committee. The Department made a submission in response to the issues paper Protection of Human Genetic Information as part of the inquiry currently being conducted by the Australian Law Reform Commission and the Australian Health Ethics Committee of the National Health and Medical Research Council. The Department also provided privacy expertise assistance to Standards Australia in relation to work on electronic health records.

Performance measure: Policies provide solutions for, and recognise an appropriate balance of, competing interests

Copyright Law

The Department worked consistently to recognise the competing interests of copyright owners and copyright users, and provide solutions on how an appropriate balance between those interests could be effectively maintained. Proposed responses on competition and intellectual property and copyright evaluations and various proposals including, in particular, those for reforming the copyright law on importation and new or expanded rights for digital works, film directors, indigenous communities, performers and photographers, all have this as a key objective.

In August 2001, the Attorney-General, together with the Minister for Industry, Science and Resources, announced the Government’s response to the recommendations in the report of the Intellectual Property and Competition Review Committee (IPCRC) chaired by Henry Ergas. The report included 10 recommendations regarding aspects of the Copyright Act and its administration. The Government agreed to amend the Copyright Act to allow for parallel importation of books and computer software and games. It also accepted the IPCRC's recommendations regarding the need for and the scope of the three-year review of the Copyright Amendment (Digital Agenda) Act 2000 to ensure preservation of the balance between copyright owners and users. The Government also responded to the IPCRC's recommendations regarding collecting societies, working with them towards a voluntary code of conduct, which took effect from 1 January 2002.

The Copyright Amendment (Parallel Importation) Bill 2001, lapsed with the calling of the 2001 federal election. The Bill was reintroduced into the House of Representatives on 13 February 2002. The legislative amendments will allow for parallel importation of books, periodicals, printed music and software products legitimately produced in other countries. The proposed amendments implement Government policy to balance the need for competitive markets and access for consumers and the protection of the rights of copyright owners. 

In September 2001, the Attorney-General declared Screenrights as the collecting society under Part VC of the Copyright Act to collect remuneration payable to rights holders by pay television and other services that re-transmit free-to-air broadcasts. This facilitated the operation of the scheme introduced by the Digital Agenda Act amendments, to allow relevant copyright owners to receive recompense for re-transmission of broadcasts of their programs.

The Department worked with DoCITA to develop proposals for Government to consider that would give effect to the Government's Arts for All 2001 Federal election policy commitment to take steps to protect the unique cultural interests of indigenous communities and the cultural works that draw upon communal knowledge. This included examining possible amendments to the moral rights regime in the Copyright Act to give indigenous communities a means to prevent unauthorised and derogatory treatment of works that embody community images or knowledge. 

The Department collaborated with DoCITA to commence a review of the operation of the Copyright Amendment (Digital Agenda) Act 2000, which commenced on 4 March 2001. This follows the Government’s proposal to review the Digital Agenda amendments within three years of their commencement to ensure that an appropriate balance is maintained between the rights of copyright owners and users. The Department has been monitoring the operation of the legislation which has included participating in industry forums and meeting with copyright interests. As part of the broader review the Department has also commenced the process of engaging a consultant or consultants to undertake research and analysis (including economic analysis) on the impact of specific areas of the reforms. 

The Department, with DoCITA, also commenced the development of a model for the extension of the current legal deposit requirements to copyright material in electronic form and audiovisual material. The draft model is designed to enhance the collection and preservation of copyright material that is of cultural significance to Australia. The draft model forms part of the Government’s response to the recommendations of the Copyright Law Review Committee’s Report on the Simplification of the Copyright Act. 

The Department, with DoCITA, is preparing advice to the Government on the response that it might make to the Copyright Law Review Committee’s Report on the Jurisdiction and Procedures of the Copyright Tribunal. The Report makes a number of recommendations for changes in the way the Copyright Tribunal operates. The Copyright Law Review Committee submitted its final report on Copyright and Contract to the Attorney-General in April 2002. The report is based on empirical research, wide consultation with copyright owner and user interests, and a study of both domestic and international legal models. By addressing the specific situation whereby parties seek to avoid statutory provisions through private agreements, the report analyses and makes recommendations to effect an appropriate copyright balance in the digital environment. That is, a balance between the competing community interests in strong copyright protection and in the free-flow of information. Departmental officers represented Australia at a number of regional and international forums including:

· meetings of the Asia-Pacific Economic Cooperation (APEC) Intellectual Property Rights Experts Group (IPEG) in Chinese Taipei in July 2001, and in Hong Kong in March 2002, attended by intellectual property experts from 14 APEC economies. Topics considered at the meeting included protection of intellectual property in electronic commerce, effective enforcement systems, public awareness and improving intellectual property asset management. Australia presented a number of papers and proposals, including proposals to improve intellectual property enforcement and capability and on  the implementation of the WIPO Internet treaties in different domestic jurisdictions;

· meetings of the WIPO Inter-Governmental Committee (IGC) on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, held in Geneva on 10-14 December 2001, and 13-21 June 2002. The Department provided input into consideration of issues surrounding the protection of Indigenous arts and cultural expression, has kept stakeholders informed of progress and has been assessing the developments particularly in relation to copyright issues;

· the Working Group for Legal Experts on the Protection of Traditional Knowledge and Expressions of Culture, which was convened by the Secretariat of the Pacific Community in Noumea, in June 2002. The result of the meeting was a Draft Model Law for the Protection of Traditional Knowledge and Expressions of Culture. The Department provided technical support and advice as well as addressing some of the policy considerations. The purpose of the model law is to provide a starting point for Pacific Island countries wishing to enact legislation for the protection of traditional knowledge and expressions of culture while also respecting obligations in relation to intellectual property law generally;
· the WIPO Standing Committee on Copyright and Related Rights in November 2001 and May 2002, which continued consideration of a possible new treaty on broadcasters’ rights. Existing protection in the Rome Convention of 1961 is now outdated because of developments in communications technology since that time.

Information Law

The Information Law Branch (ILB) carried out policy development work on a draft FOI Amendment Bill to implement the Government’s decision to apply the Freedom of Information Act 1982 to certain documents held by contractors to government. The policy underlying the draft legislation has been designed to allow appropriate access to documents under the FOI Act while minimising the impact on business.  The burden of processing FOI requests will remain with the responsible contracting agency.

During the year, the Department has continually sought to find an appropriate balance between the privacy rights of the individual and broader public interests. The Privacy Act provides individuals with certain rights in respect of their personal information but at the same time acknowledges that privacy is not an unlimited right and must be balanced with other interests that compete with privacy. Many initiatives examined in the reporting period were directed at improving the Commonwealth’s law enforcement capabilities and the policy solutions ensured that privacy concerns were taken into account in the development of these initiatives. 
Performance measure: Commonwealth laws (and State/Territory laws with which they interact) and Government policies are effectively explained, implemented and applied
Copyright Law

The Department continued to provide information and advice to other Commonwealth government agencies about their obligations under the Copyright Act and in particular, their obligations under the various agreements between the Commonwealth and copyright collecting societies. The Department has also been negotiating, on behalf of the Commonwealth, new copyright agreements with Copyright Agency Limited (in respect of government copying of copyright works) and Screenrights (for copying of television and radio broadcasts and works in those broadcasts).

The Department contributed to meetings of industry and government organisations that further advanced a strategy to deal with intellectual property offences. The Consultative Group was established in August 2001 as a joint government/industry enforcement liaison group to facilitate information exchange and cooperation in dealing with intellectual property crime. The Department provides some secretariat support and is represented on the group. Other government members include the AFP and State police, the Commonwealth Director of Public Prosecutions and the Australian Customs Service. Industry representatives include those from the software, film, toy and music industries, as well as those representing major trade mark owners. This practical action responds in part to recommendations made in the report of the House of Representatives Standing Committee on Legal and Constitutional Affairs titled Cracking Down on Copycats. The Department obtained input from a wide selection of stakeholders and has prepared a draft response for Government consideration. Several successful operations provide examples of positive collaborative work, including the seizure in March 2002 by the AFP and Customs of an estimated 35 000 pirated DVDs and computer equipment used to make video CDs. 

The AGD e-News on Copyright is a free departmental electronic newsletter regularly sent to a list of over 1100 subscribers (an increase of more than 200 new subscribers since June 2001). It provides regular detailed updates about copyright policy development, publicises calls for submissions, provides news about regional and international copyright developments and WIPO copyright initiatives, and includes occasional case notes on significant cases relating to copyright. It also provides contact details in the Copyright Law Branch for further information and assistance. The newsletter continued to attract wide interest and favourable comment and was effective in keeping stakeholders informed of policy and legislative changes. It is regarded as a useful source of information, as evidenced by the continuing increase in numbers of subscribers. 

The Department continued to answer a large volume of enquiries via telephone and e-mail relating to the application of copyright law and policy. Briefings and information sheets on recent amendments to the Copyright Act, as well as issues of current interest, were made publicly available on the Department’s web site.

The Department contributed to the IP Access web portal developed by IP Australia. The IP Access portal was officially launched on 26 April 2002 and provides Australian businesses, innovators and the broader international intellectual property community with access to information relation to Australia’s intellectual property systems, legislation and contact points. The Department provided input into the design of the portal and provided content relating to copyright information. 

Departmental officers delivered workshops and information sessions on copyright issues at various conferences and industry forums, including international meetings and seminars held by Griffith University, the University of New South Wales, the National Library of Australia, the biennial Copyright Law and Practice Symposium, and a symposium on digital rights management. Topics included IP enforcement, the operation of the Copyright Amendment (Digital Agenda) Act 2000, Preparing for the Digital Agenda Act 3 Year Review, international copyright developments, and simplification of the Copyright Act. These seminars attracted wide interest and expressions of appreciation. They provided an effective means of assisting potentially affected entities and their advisers to understand the impact of government policy and legislative changes, and for the Government to hear their views and to receive feedback on practical issues. Participation in the seminars also assisted the Government in monitoring the impact of the Digital Agenda amendments as part of the three year review.

Information Law

In response to a recommendation of the Senate Standing Committee on Privilege, the Department participated in presenting seminars to senior public servants to ensure those officers had a good understanding of the law and practice relating to parliamentary privilege. 
The FOI home page on the Department’s website has been regularly enhanced and updated during the reporting year. It provides general information for people wishing to make an FOI application, as well as detailed guidance for agencies to assist with the effective processing of FOI applications. The ILB has also exploited the capabilities of e-mail technology to disseminate information about developments in FOI practice to agencies. Ensuring agencies are kept up to date with policies and procedures benefits the proper and consistent application of the Freedom of Information Act 1982 across the whole of government.

During the year the ILB regularly provided advice to Commonwealth agencies about the application of the Privacy Act and the Freedom of Information Act to ensure the legislation was applied effectively. The Branch examined a large number of draft Bills and Regulations from the perspective of how individuals’ personal information was being treated and how proposals affected information access rights. The Department made recommendations to agencies about how an individual’s privacy or information access rights could be better addressed in particular policy initiatives. 

For the whole of the reporting period and, particularly in the lead up to the commencement of the private sector amendments, the Department provided considerable advice and assistance to the Office of the Federal Privacy Commissioner (OFPC) and government agencies in relation to the private sector amendments. It commented on draft guidelines prepared by the Office on the National Privacy Principles, the development of privacy codes and health privacy and on draft information sheets on various matters concerning the private sector amendments. 

While the Privacy Commissioner has statutory responsibility for assisting the private sector to understand, implement and apply their new privacy obligations, the Department also responded to many queries from private sector organisations and individuals seeking to understand the new laws. In addition to answering queries by telephone and e-mail, departmental officers spoke at seminars convened to outline the laws and the obligations they contained. 

The Department provided advice to Commonwealth Government agencies on how the private sector amendments might impact on their operations. Some assistance concerned the new obligations of agencies to ensure that the same level of privacy protection is maintained when service provision is outsourced to the private sector. In other cases the advice related to the interaction of the privacy obligations of private sector organisations with particular operations of the agency. 

The Department outlined the private sector privacy scheme at an administrative law practitioners’ conference run by the Australian Government Solicitor (AGS) and assisted with several AGS privacy training courses for Government agencies. 

Output 1.7 – Legal services and policy advice on native title

Native Title Division (NTD) has responsibility for providing advice to the Attorney-General to assist in the formulation and implementation of native title policy. The Division has taken an active leadership role in a range of activities that are pivotal to the successful ongoing development of native title policy and to effective implementation of the Native Title Act 1993 (NTA).

3 June 2002 was the tenth anniversary of the High Court's decision in Mabo v Queensland (No. 2) (1992) 175 CLR 1, which acknowledged for the first time that pre-sovereign rights and interests of indigenous Australians relating to land and waters could be recognised within the Australian legal system. The NTA was enacted as a legislative response to this landmark decision. 

Ten years on, the structures and processes established by the NTA and administered by the Attorney-General, and related programs funded by the Commonwealth, are operating to achieve an equitable balance between the interests of native title holders and persons potentially affected by native title applications. Native title holders are accessing mechanisms under the NTA to have their native title rights recognised and protected.  And persons potentially affected by native title can be sure about the relationship between their rights and interests and native title, and can participate in the resolution of native title matters as appropriate. 

The native title system, however, is still in its infancy. It was a fundamental assumption underlying the NTA that the common law would develop over time with further consideration by the courts of the native title principles enunciated in Mabo (see the definition of ‘native title’ in subsection 223(1) of the NTA). This has taken longer than was first anticipated in 1993. Even now, 10 years on, the law is still being clarified and its boundaries ascertained. For instance, it was only in October 2001 in the decision The Commonwealth v Yarmirr; Yarmirr v Northern Territory [2001] HCA 56 (11 October 2001) that the High Court found that native title could exist offshore. In addition, several important issues about the nature of native title rights and extinguishment have only recently been determined by the High Court in Western Australia v Ward; Attorney-General (NT) v Ward; Ningarmara v Northern Territory; Ward v Crosswalk Pty Ltd [2002] HCA 28 (the Miriuwung Gajerrong decision), handed down on 8 August 2002). Participants in the native title system, including indigenous people, pastoral and mining interests and governments were awaiting the decisions in these cases with interest and are now developing their responses. 

Still other fundamental issues, including the meaning of the expression ‘native title rights and interests’ under the NTA (an issue raised by the Yorta Yorta case heard by the High Court in May 2002) are currently before the Courts. The Attorney‑General made substantial submissions to the High Court (intervening in both Yorta Yorta and Miriuwung Gajerrong to do so) in relation to all these cases, advised by NTD. 

The rate at which issues are being resolved by judicial consideration has impacted upon the rate at which “downstream” activities, such as the resolution of other applications involving the same legal issues, has occurred. This has impacted on the Commonwealth as well as other participants in the native title system.

Given that the native title system is continuing to develop, much of the work of the NTD is inevitably directed towards ensuring that this occurs in a coherent and logical manner. To this end, the Division has been working on establishing a number of mechanisms and processes (such as consent determination principles and Indigenous Land Use Agreement (ILUA) Guidelines) that will assist parties who are involved in native title processes. 

In addition, the Division has an ongoing educative role within the Commonwealth. A significant amount of work has been done in assisting other agencies and departments to understand the requirements of the NTA and in ensuring that policies that are being developed in a wide range of portfolios are consistent with native title legislation and policy.

Resolving native title by agreement

As at 30 June 2002, 43 determinations of native title had been made, 29 of which are determinations that native title exists, and 24 of which were made with agreement of the parties (consent determinations). Before the 1998 amendments to the NTA came into effect on September 30 1998, only five determinations had been made (including the original Mabo decision). 

Recent significant determinations include those relating to the Karajarri people (Nangkiriny v State of Western Australia [2002] FCA 660) and the Kiwirrkurra people (Brown v State of Western Australia [2001] FCA 1462) of Western Australia. The Karajarri determination was the first consent determination to which the Commonwealth was a party. NTD advised the Attorney-General on the Commonwealth’s involvement in this determination.

As at 30 June 2002, 48 ILUAs delivering benefits to indigenous communities across Australia had been registered, with a further 24 in the registration process. The right to negotiate process in the NTA gives indigenous Australians a ‘seat at the table’ in relation to future developments. Through the ILUA provisions introduced into the NTA in 1998, indigenous Australians are able to negotiate benefits, including employment opportunities and heritage protection. In line with the Government's priority of resolving native title matters by agreement, NTD has promoted the use of ILUAs and consent determinations rather than the adversarial process. The Division provided guidance and assistance on ILUA processes to Commonwealth agencies and was involved in the negotiation of a number of ILUAs by Commonwealth departments and agencies. 

To facilitate the Commonwealth’s involvement in negotiating consent determinations of native title, NTD advised the Attorney-General on consent determination principles which would promote certainty for all parties, consistency with the common law, compliance with the provisions of the NTA and transparency of process. The Division also advised the Attorney-General on modifications to the conditions for the offer of financial assistance for native title compensation to the States and Territories, to provide greater flexibility.

Native title system coordination

Ensuring that the native title system operates smoothly and is conducive to development activity, while at the same time recognising and protecting the rights of native title holders, is the responsibility of a number of Commonwealth, or Commonwealth funded, agencies. The Attorney-General’s Department (NTD and Family Law and Legal Assistance Division) is a part of this system, together with the Federal Court, the National Native Title Tribunal (NNTT), the Aboriginal and Torres Strait Islander Commission (ATSIC) and representative Aboriginal/Torres Strait Islander bodies (representative bodies) established under the NTA.

All parts of the system are closely interdependent and the ability of each to function effectively has direct implications for the efficient and effective operation of the system as a whole. Following an evaluation conducted by a committee chaired by the NTD, the 2001–02 Budget provided additional funding for the system of $86 million over four years. This was provided to improve the delivery of services, enable the quicker resolution of native title matters and establish instructive precedents in an appropriate manner within reasonable timeframes . NTD received $0.6 million of these funds in 2001–02.

The NTD chaired and provided secretariat support for the Native Title Coordination Committee (NTCC) established by the Attorney-General in 2001 to monitor the overall effectiveness and efficiency of the native title system. Members of the NTCC include the NNTT, the Federal Court, ATSIC, the Department of the Prime Minister and Cabinet (PM&C) and the Office of Aboriginal and Torres Strait Islander Affairs (OATSIA).

Since February 2002, the Division has also chaired and provided secretariat support for the Native Title Consultative Forum (NTCF) (formerly the Legal Aid (Native Title) Consultative Committee). The Division coordinated the reconstitution of the NTCF to include representative bodies and State and Territory governments in addition to peak mining, pastoral, fishing and local government bodies, ATSIC, the Federal Court and NNTT to exchange information on native title developments and the operation of the native title system. The NTCF provides the NTCC and the Division with access to a wide range of stakeholder feedback.

In 2002–03, the NTCC will review the allocation of the additional funding provided to the native title system in the 2001–02 Budget. This review will be informed by a number of monitoring and feedback mechanisms which either operated throughout the reporting period or were set up during 2001–02.

State and Territory native title laws

The NTA allows State/Territory native title procedures to apply instead of the ‘right to negotiate’ where the Attorney-General has determined that the alternative State regime meets criteria set out in NTA. Alternative State/Territory regimes are an important element of the legislative framework established by the NTA as they provide the flexibility for native title issues to be dealt with as part of the day-to-day land management systems of the States and Territories, in a manner that complements local legislation.

NTD assisted the Attorney-General to maintain this framework by managing his involvement in a Federal Court challenge to the validity of seven sets of alternative native title regimes for Queensland (see below for further detail). The Division also assisted the Attorney-General to promote the use of alternative State or Territory regimes by liaising with States and Territories which already have or were considering implementing an alternative State regime. Active liaison with States and Territories helps to ensure that existing regimes remain compliant with the NTA and that any future regime proposed by a State or Territory will be in a suitable form for determination by the Attorney-General.

Performance measure: Timely and sound assistance to the Attorney-General (and the Government):

· in the development of policies that maintain, develop and deliver efficient and effective justice in relation to native title for all Australians by providing solutions that:

· achieve an appropriate balance of competing interests  

· recognise the needs, rights and responsibilities of individuals and groups (including families), and legitimate business and other economic interests;

· facilitate equitable resolution of native title issues
NTD’s advice and assistance to the Attorney-General focused on the on-going operation and implementation of the NTA and the implications of developments occurring within the native title environment in Australia, both ‘on the ground’ and by way of judicial consideration. 

Offshore native title

The NTD advised the Attorney-General on the implications of the High Court's decision in Yarmirr (the Croker case) that native title could exist offshore. To facilitate the resolution of offshore native title determination applications in a manner that achieves an appropriate balance of competing interests, the Division:

· convened and chaired an inter-departmental committee involving over 15 Commonwealth departments and agencies with interests that are relevant to the development of the Commonwealth’s policy on offshore native title;

· consulted with specific departments and agencies that have sought policy advice in relation to their activities offshore in light of the decision in the Croker case;

· developed recommendations for the Commonwealth’s policy response, involving consideration of implications for all stakeholders, including indigenous people, development proponents, members of the public and governments. This work will be informed by the decision in Miriuwung Gajerrong, which was handed down by the High Court on 8 August 2002.

Whole of Government coordination

Because of the impact native title considerations can have on a wide range of activities, compliance with the NTA is important to ensure native title issues are resolved equitably and an appropriate balance of competing interests is achieved. To ensure that native title matters were properly taken into account in the development of a variety of policy initiatives, NTD was involved in ongoing consultation and liaison with respect to a range of issues with other Commonwealth departments and agencies. For example, it has coordinated the formation of a Defence Liaison Committee with the Department of Defence. Other agencies involved in consultations include:

· Office of Aboriginal and Torres Strait Islander Affairs;

· Aboriginal and Torres Strait Islander Commission;

· Agriculture, Fisheries and Forestry Australia;

· Australian Fisheries Management Authority;

· Australian Maritime Safety Authority;

· Australian Taxation Office;

· Department of Communications, Information Technology and the Arts; 

· Department of Education, Science and Technology;

· Environment Australia;

· Department of Finance and Administration;

· Department of Foreign Affairs and Trade;

· Great Barrier Reef Marine Park Authority;

· Department of Industry, Tourism and Resources;

· National Oceans Office;

· Department of the Prime Minister and Cabinet;

· Department of Transport and Regional Services;

· Department of the Treasury.

In the course of these consultations the Division contributed to the development of policies in various portfolios which raise native title issues, as well as assisting other departments and agencies to comply with legal requirements in the NTA and Commonwealth native title policy in the context of particular projects. In light of the new and rapidly developing nature of the law, much of this work has involved educating and updating Commonwealth departments and agencies about native title issues.

Recognition of native title

NTD advised the Attorney-General about policy positions that should be promoted and supported in the negotiation of native title consent determinations to ensure the equitable, balanced resolution of native title applications, and was active in promoting the Commonwealth’s views to the States and Territories. 

Determination applications are in most cases mediated, which if successful lead to a consent determination or are litigated before the Federal Court. In either case, the process involves the applicant and a variety of respondents (including the relevant State/Territory government, other interest holders in the area, relevant peak bodies, and in some cases the Commonwealth).

Promoting determinations which are certain, transparent, and comply with the common law and the requirements of the NTA, helps to cement the on-going acceptance by the community and sustainability of native title outcomes, contributing overall to efficient and effective justice in relation to native title for all Australians.

Financial assistance offer for State/Territory native title compensation liability

Negotiations that concentrated on bilateral issues continued with States and Territories in relation to agreements for the provision of financial assistance for native title compensation and the administrative costs of tribunals performing native title functions. The conditions of offer were modified to increase the flexibility available under the arrangements with individual States and Territories. Progress, however, has been affected by a change of government in a number of jurisdictions.

Monitoring native title developments

NTD maintained mechanisms to ensure the Government is well informed about stakeholder views and is in a position to adopt policy approaches that represent a balance between competing interests. These mechanisms included:

· consultation with stakeholder groups, for example, through the NTCF;

· regular meetings with individual stakeholders to monitor their views about developments in the native title system and to discuss issues of concern;

· attendance and participation in conferences, including the Native Title Representative Bodies’ legal conference “The Past and Future of Land Rights and Native Title” in Townsville (August 2001); the NNTT’s “Negotiating Country” conference in Brisbane (August 2001); the Inaugural Eddie Mabo Lecture and Unfinished Business conference in Melbourne (June 2002); and the Native Title and Cultural Heritage conference in Brisbane (April 2002).
Performance measure: Timely and sound assistance to the Attorney-General (and the Government):

· in the development and maintenance of legislative frameworks (Commonwealth laws and State/Territory laws with which they interact) that are appropriate for that purpose

Native title determination applications

NTD assisted the Attorney-General to maintain the legislative framework for native title by managing his participation in approximately 170 native title determination applications, which are advancing either by way of mediation or litigation. Involvement in specific determination applications potentially affecting Commonwealth interests is one forum in which the Commonwealth is able to articulate its native title policy. The Commonwealth’s position in mediation and litigation is consistent with the provisions of the NTA and with decisions made by the Federal and High Courts. 

In light of the developing nature of native title law, the Division has played a significant role in the ongoing analysis of native title decisions and in ensuring that Commonwealth policies are revised and updated to reflect changes in the law. In addition, the Division has played an educative role in ensuring that relevant departments, agencies and stakeholders are kept informed of significant developments. The Division undertook substantial work in this regard following the handing down of the High Court’s decision in Croker and is currently addressing the implications of the High Court’s decision in Miriuwung Gajerong. The Division has also worked to ensure that mediation and litigation to which it is a party proceeds efficiently and fairly and in accordance with developing legal precedents.

Future acts

NTD provided policy advice to a wide range of Commonwealth departments and agencies engaged in undertakings that affect or may affect native title. It assisted these departments and agencies to familiarise themselves and comply with the NTA's 'future act regime' and with relevant Commonwealth native title policies. The future act regime establishes a framework for protecting native title rights and interests while ensuring that future activities affecting native title rights and interests can take place. For instance, it allows for the valid grant of a lease where the relevant native title parties have agreed to that grant in an Indigenous Land Use agreement.  

State and Territory native title laws

NTD managed the Attorney-General’s involvement in a Federal Court action brought by the Central Queensland Land Council Aboriginal Corporation seeking administrative review of the Attorney-General’s decision to make seven native title determinations in relation to Queensland laws. The determinations, that allowed Queensland to issue mining tenements under its own native title laws that were the subject of the Attorney-General’s determinations, were challenged on a large number of grounds. While the Attorney-General was successful before Justice Wilcox in defending the validity of the three determinations relating to low impact exploration, the four determinations made in relation to high impact exploration and mining were ruled invalid by the Federal Court on a technical legal point (Central Queensland Land Council Aboriginal Corporation v Attorney-General of the Commonwealth of Australia and State of Queensland [2002] FCA 58 (8 February 2002). The Attorney‑General has appealed the decision to the Full Federal Court. A cross-appeal has also been lodged by the Land Council. NTD is managing the Attorney‑General’s involvement in the appeal process.

Native Title Notices Determination

NTD entered into consultations with ATSIC, OATSIA, representative bodies and the States and Territories about the operation of the Native Title (Notices) Determination 1998 (the Notices Determination). The purpose of the Notices Determination is to provide a mechanism for people whose native title could be affected by a proposed activity (such as the grant of a mining lease) to be notified before the activity takes place, whether through public or direct notification. This gives those, whose interests may be affected, the chance to avail themselves of relevant procedural rights or other opportunities under the NTA.

Decisions of the Federal Court and the NNTT (see Roy Dixon and Ors and the Northern Territory and Ors (Application No. DO00/1 – DO00/7, National Native Title Tribunal, The Hon EM Franklyn QC, Perth, 23 April 2001) at [17]; and Holt v Manzie (2001) 66 ALD 305; [2001] FCA 627) have considered the validity of certain notices, concentrating in particular on the requirement that a notice be published in a ‘relevant special-interest publication,’ that circulates in the geographical area that may be affected by a future act.

The Division prepared an information paper analysing the implications of these decisions to assist stakeholders in providing feedback on the operation of the Notices Determination. In light of these decisions, and a September 2001 recommendation of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund about the way in which a proposal to register an ILUA should be notified, the Division commenced work on providing advice to the Attorney-General about possible amendments to the Notices Determination. This work is designed to ensure that a correct balance is struck between what can realistically be expected of those responsible for giving notice and what the notification is intended to achieve. 

Performance measure: Timely and sound assistance to the Attorney-General (and the Government):

· to ensure that those policies are adequately explained, implemented and applied

Commonwealth involvement in native title

NTD actively promoted and pursued the Attorney‑General’s policy priorities for native title by influencing developments in native title at several levels. It has achieved this by:

· activities in administering the NTA;

· involvement in the coordination and monitoring of the Commonwealth native title system, including funding for all parts of the system (i.e. in addition to the Division's own funding, funding for the Federal Court, the NNTT, native title representative bodies, and third party  participation in native title negotiations and litigation); 

· involvement as a party to litigation and in negotiations; 

· advice to agencies which are involved in doing future acts;

· consultation with other users and participants in the native title system.

ILUA developments

Reflecting the Attorney-General’s commitment to the resolution of native title by negotiation and agreement, the successful implementation of ILUA and consent determination policies was an important priority for NTD. The Division actively assisted other Commonwealth departments and agencies to implement the Government’s ILUA negotiating principles. To this end, the NTD provided extensive policy advice to a range of Commonwealth departments and agencies and developed options to address a range of novel problems that arose in the course of progressing particular projects involving land tenure issues. In one case, the Division was actively involved in negotiations with native title parties and provided substantial secretariat support in order to assist the progress of negotiations. Work on this project continues and it is expected that the future need for the Division to provide such assistance will increase.

NTD was also involved in assisting the Department of Defence to negotiate three ILUAs to which the Commonwealth is a party. The first two enabled the expansion of RAAF operations at the RAAF Base in Townsville. These ILUAs were registered on 7 December 2001. The third enabled the development of a wharf and ammunitioning facility for the Navy at Twofold Bay at Eden in NSW. This ILUA was registered by the NNTT on 29 April 2002.

In the interests of ensuring that the Commonwealth's policies on ILUAs are adequately explained, NTD further progressed its work on the development of guidelines for negotiating ILUAs. When finalised, these guidelines will provide a comprehensive and accessible source of information about options for addressing native title issues for Commonwealth officials operating in policy, property, procurement and legal areas. 

More broadly, NTD supported the “Negotiating Country” conference organised by the NNTT in Brisbane in August 2001. The conference emphasised the importance and usefulness of handling native title issues by agreement and also focused on practical issues surrounding native title agreements. The Division assisted in the preparation of the Attorney-General’s opening address to the conference.

Participants in ILUA negotiations are increasingly recognising the potential benefits of resolving native title matters by negotiation and agreement. Many participants in native title processes are finding that indigenous, government and non-government parties can work together to resolve complex and sensitive native title issues.

Native title determination applications

NTD advised the Attorney-General on the articulation of Commonwealth native title policies through the process of native title determination applications. By participating in the determination process, the Commonwealth explains, implements and applies its native title policy. For example, in 2001–02, the Commonwealth intervened in the High Court proceedings in the Yorta Yorta application, heard in May 2002. The Commonwealth was also a party to the Karajarri consent determination of native title (12 February 2002) and was an active participant in the Federal Court hearings in the Wongatha matter in Western Australia (March and June 2002 and continuing).

Evaluations

As reported in the 2001–02 Portfolio Budget Statement, a review of funding requirements for the native title system will be undertaken prior to the 2003–04 Budget.

Outcome 2:

Coordinated federal criminal justice, security and emergency management activity, for a safer Australia

Overview

As well as providing policy advice and services in the areas of criminal justice, crime prevention, security law, and protective security, the Attorney-General's Department contributes to the achievement of Outcome 2 through its coordination activities.  These are most prominent in the emergency management and protective security fields.  In addition, the Department undertakes a range of activities to meet its obligations and responsibilities in the above areas, from both a domestic and international perspective.

During 2001–02 the Department made substantial and significant progress towards achieving Outcome 2, with many successes drawing positive comments from the Attorney-General, the Minister for Justice and Customs, and a variety of other stakeholders.  Significant international appreciation was also expressed for Australia's role in advancing security initiatives.  Within the Organisation for Economic Cooperation and Development (OECD), the Department chaired a working group which developed new security guidelines – the OECD Guidelines for the Security of Information Systems and Networks: Towards a Culture of Security.  In part, these were a response to the events of 11 September 2001.
These aspects are discussed more fully in the individual reports for each output contributing to Outcome 2, which appear later in this section.  However, the most significant for the year are presented below.

· The Department was instrumental in delivering on the Government’s election promise to hold a Leaders Summit to develop a new national framework to focus on terrorism and transnational crime.  The findings of the Summit, which was held on 5 April 2002, will be central to guiding the development of coordinated national law enforcement responses in Australia over the next decade.  At the same time the Criminal Justice Division delivered all services necessary to enable the Minister for Justice and Customs to contribute to significant Government achievements. These included issues of people smuggling, terrorist financing and international money laundering, cybercrime and other measures to combat serious and organised crime and for the Attorney-General to attain Australia’s ratification of the Statute of the International Criminal Court.

· Significant progress was made during the year through major initiatives including the development of a comprehensive counter-terrorism legislative package. The legislation enhances Australia’s counter-terrorism legislative framework by creating a comprehensive range of offences in relation to terrorist acts and the financing and membership of terrorist organisations.  In addition, the package modernises the current treason provisions, implements the International Convention for the Suppression of Terrorist Financing and the International Convention for the Suppression of Terrorist Bombings and enhances the operation of telecommunications interception legislation in relation to the investigation of terrorism offences.

· The Department, through Emergency Management Australia (EMA), played an integral role in the response to the bushfires which ravaged the ACT and NSW in the 2001–02 Christmas/New Year period.  EMA coordinated Federal Government assistance which was provided by the Australian Defence Force (ADF) and which included helicopter support, helicopter refuelling support and access to ADF bases for firefighters and evacuees.  An EMA Liaison Officer was deployed to the NSW State Emergency Operations Centre.

· The Department, through the Protective Security Coordination Centre (PSCC), effectively coordinated the nation-wide response to the September 11 terrorist attacks in the United States. PSCC successfully coordinated protective security arrangements for major events including the Commonwealth Heads of Government Meeting and the visit by Her Majesty Queen Elizabeth II and His Royal Highness the Duke of Edinburgh.

· The PSCC directed and funded additional Australian Protective Service guarding for a large number of diplomatic and consular premises and ministerial premises and offices, following the events of 11 September 2001. The success of the security measures provided is demonstrated by the absence of serious incidents.  As well as providing protective security at the Commonwealth's most sensitive facilities and establishments, the Australian Protective Service developed new capabilities to support the Government’s response, such as the Air Security Officer program and the Explosive Detection Canines program.

The Department works consultatively and cooperatively with many other organisations to achieve the outcome of ‘coordinated federal criminal justice, security and emergency management activity, for a safer Australia’.   These organisations represent government agencies (at Commonwealth and State/Territory levels) as well as non-government and foreign institutions, and include advisory bodies, law enforcement agencies, emergency services and commercial businesses.  As well as the inter-relationships with other organisations, the Department operates in an environment where international as well as domestic events or trends can play a significant role.

Individual output performance reports will elaborate on these inter-relationships as well as address the major external factors influencing the Department’s operations during the year.  However, a small selection of examples is presented below to highlight the cooperative, consultative and responsive aspects of the Department’s work. 

The terrorist attacks in the United States on September 11 exemplify how international events, often far beyond Australia’s sphere of influence, impact upon Australia’s security environment and the Department’s activities for a safer Australia.  The delivery of all aspects of the Department’s protective security services was affected by, and continues to feel the impact of, this event and the consequential shift in the global security environment.  In addition, other events and conflicts around the world impact upon domestic security arrangements, often in subtle and unpredictable ways.  Innumerable groups and individuals both within Australia and overseas can and do seek to influence events with no obvious Australian connection through activities in Australia ranging from peaceful protest to deliberate acts of violence.  Likewise opposition to Australian involvement in particular international issues can result in an adverse reaction within Australia which impacts upon national security and safety.
These events have strengthened the Department’s links with other organisations set up to facilitate the coordination of protective security services.  At the Commonwealth level, for example, there are formal standing committees that draw on an extensive membership of departments and agencies, including the Parliament House Security Controller.  The Department also has strong links with State and Territory police and emergency services, as well as Premier’s and Chief Minister’s Departments.

New protective security initiatives saw the Department, through the Australian Protective Service, working very closely with Qantas, Virgin Blue and Ansett Airlines on the Air Security Officer program, to develop the procedures and practices necessary for an effective capability. The Australian Customs Service provided considerable support to the growth of the Explosive Detection Canine capability by providing dogs for the program.  In the delivery of ongoing protective security services there is close consultation with the Australian Federal Police and with State and Territory Police Services, at all locations.  This was particularly apparent during demonstrations or incidents of public unrest at mainland immigration detention centres.

In the criminal justice area, several departments and agencies have contributed significantly to the work of the Department in policy development, participation in domestic and international consultative and negotiating forums, and provision of advice and support to activities and programs.  These include the Australian Federal Police, the National Crime Authority, Austrac, CrimTrac, the Australian Customs Service, the Department of Foreign Affairs and Trade, the Department of Immigration, Multicultural and Indigenous Affairs, the Department of Health and Ageing, and the Department of the Prime Minister and Cabinet.  Coordinated federal criminal justice is dependent on State, Territory and foreign institutions as well as Commonwealth institutions.  The activities of State, Territory and foreign law enforcement agencies, as well as State and Territory Justice and Attorney-General’s departments can significantly impact on federal criminal justice outcomes.
The Department worked closely with several agencies (including formal inter-departmental committees) in the crime prevention arena, notably, the departments of the Prime Minister and Cabinet, Health and Ageing, Family and Community Services, Education, Science and Training, Immigration and Multicultural and Indigenous Affairs, and also the Aboriginal and Torres Strait Islander Commission.  Contributions have been made on such diverse matters as social development, domestic violence and sexual assault policy, child protection, suicide prevention, and Indigenous issues (including the Council of Australian Governments reconciliation framework).  The Department is also represented on Commonwealth–State bodies including the Australian and New Zealand Crime Prevention Officers’ Forum and the Partnerships Against Domestic Violence Taskforce.
In the area of security law, the Department worked closely with other departments and agencies on matters as diverse as the national infrastructure protection (both physical and information) and telecommunications interception.  These agencies include the Australian Security Intelligence Organisation, Australian Federal Police, National Crime Authority, Department of Defence, Office of National Assessments, the Department of Communications, Information Technology and the Arts, National Office for the Information Economy, the Department of the Prime Minister and Cabinet, the Department of Transport and Regional Services, and the Department of Foreign Affairs and Trade, as well as State/Territory law enforcement agencies.  In addition the Department created and provided support to a Business-Government Task Force on Critical Infrastructure, which aims to give business greater input into the assessment of current arrangements to protect key national infrastructure.
In the emergency management field, the State and Territory emergency management committees are considered to be the most critical and influential stakeholders and partners in the pursuit of ‘Safer Sustainable Communities’.  Representatives from these committees come together to form the Australian Emergency Management Committee, which is chaired by Emergency Management Australia (EMA). EMA was transferred to the Department from the Department of Defence in November 2001 as part of the response to the Government’s review of counter-terrorism arrangements.  Major external factors having a significant impact on the Department’s operations in this field include: changes in the nature of risk—i.e. changing vulnerability of communities (e.g. demographic changes, development decisions in high risk areas)— and changing nature of hazards (e.g. security threats, climate change); increased application of information, knowledge and technology to enable understanding and more effective management of risk; and changes to the Australian emergency management committee structures, leadership and management.

Resource summary

Outcome 2 – Coordinated federal criminal justice, security and emergency management activity, for a safer Australia

	
	(1)

Budget 1
2001–02

$’000
	(2)

Actual 2 expenses

2001–02

$’000
	Variation

(column 2 minus column 1)
	Budget 3
2002–03

$’000

	Administered Expenses 

(including third party outputs)
	13 628
	8 867
	(4 761)
	10 140

	Total Administered Expenses
	13 628
	8 867
	(4 761)
	10 140

	
	
	
	
	

	Price of Departmental Outputs
	
	
	
	

	Output 2.1: Policy advice on, and program administration and regulatory activities associated with, the Commonwealth's domestic and international responsibilities for criminal justice and crime prevention, and meeting Australia's obligations in relation to extradition and mutual assistance.
	50 618
	20 873
	(29 745)
	20 358

	Output 2.2: Legal services and policy advice on security law.
	1 910
	1 605
	(305)
	2 187

	Output 2.3: Provide national leadership in the development of emergency management measures to reduce risk to communities and manage the consequences of disasters.
	7 450
	8 960
	1 510
	19 047

	Output 2.4: Development and promotion of protective security policy, advice and common standards and practices, and the coordination of protective security services, including counter-terrorism and dignitary protection.
	16 235
	13 962
	(2 273)
	18 809

	Output 2.5: Management and coordination of the delivery of security and guarding services to meet diplomatic, consular and other Commonwealth responsibilities.
	24 924
	20 449
	(4 475)
	18 198

	Output 2.6: Provision of protective security services
	75 091
	81 571
	6 480
	19 652

	Output 2.7: Facilitation of the delivery of high quality national policing information services
	30 953
	16 470
	(14 483)
	

	Total Price of Outputs
	207 181
	163 890
	(43 291)
	98 251

	Revenue from Government (Appropriation) for departmental Outputs
	117 957
	119 558
	1 601
	75 387

	Revenue from other sources
	89 224
	109 386
	20 162
	22 864

	Total departmental revenue
	207 181
	228 914
	21 733
	98 251

	TOTAL FOR OUTCOME 2

(Total price of Outputs and Administered Expenses)
	220 809
	172 757
	48 052
	108 391


	
	
	2001–02
	2002–03

	Average Staffing Level
	
	1 091.0
	358.5


_____________________

1    Full-year budget, including additional estimates and internal restructure between outputs.

2    Actual expenses includes the capital use charge. 

3   Budget prior to additional estimates.

Performance report – administered items

Standing Advisory Committee on Commonwealth/State Co-operation for Protection against Violence (SAC-PAV) – operating expenses

Performance measure: Expenditure in accordance with Government decision and as approved by the Standing Advisory Committee

A Commonwealth administered appropriation provides funding to the SAC-PAV program to develop and maintain a nation-wide counter-terrorism (CT) capability.  The SAC-PAV program includes the development of national plans; State/Commonwealth policy and operational seminars, forums and workshops; a training and exercise program; the purchase of specialist equipment for police and other operational agencies; and the servicing of a national network of agencies.  The 2001–02 SAC-PAV budget was $3.8 million, of which about 60 per cent was spent on specialist equipment and about 40 per cent on training, exercises and development.  The SAC-PAV training, exercise, development and equipment program objectives for 2001–02 were met.
Diversionary programs for juveniles in the Northern Territory

Performance measure: Expenditure in accordance with Government decision and agreed arrangements

The Agreement between the Commonwealth and Northern Territory governments was signed on 27 July 2000 and came into effect on 1 September 2000.  Under the terms of the Agreement, the Commonwealth provides total annual funding of $5 million for a period of four years for a pre-court diversionary program for juvenile offenders and a jointly funded Aboriginal Interpreter Service to improve access to the justice system for Indigenous persons.  The first program year was 1 September 2000 to 31 August 2001; the second program year was 1 September 2001 to 31 August 2002.

Under the Agreement, the Commonwealth and Northern Territory governments agreed to review progress 12 months from the date of the commencement of diversionary programs.  As a result of the Federal and Northern Territory elections, and consequent portfolio restructures in the Northern Territory, the review was conducted between February and April 2002.  It was undertaken by officers from the Crime Prevention Branch of the Criminal Justice Division, in consultation with Northern Territory officials.  A report of the review will be available later in 2002.  Findings from the review will help fine tune the ongoing implementation of the Agreement and will inform the final evaluation of the Agreement.

International bodies – membership contributions

Performance measure: Grants made in accordance with Government decisions and agreed rates of contribution

This expenditure covers Australia’s annual contribution to the budget (for 2002) of $34 236, for the Secretariat of the Financial Action Task Force (FATF) on Money Laundering.

The FATF is an inter-governmental body formed in 1989 whose purpose is the development and promotion of international policies to combat money laundering.  Australia was a founding member.  The Department’s contribution to the FATF Secretariat will meet Australia’s commitment to supporting the work of the FATF.

National Firearms Program Implementation Act 1996 – Administration

Performance measure: Expenditure in accordance with the objectives of the Program

Since the commencement of the National Firearms Buyback program in 1996, the Commonwealth has provided States and Territories with $398 million for Buyback compensation (for the purchase of banned semi-automatic firearms) and $63 million for costs of administering the Program.

As at 30 June 2002, $388 million provided for compensation, and $62 million of Buyback administration funding, had been acquitted.

While there remains a small number of outstanding dealer compensation claims and litigation in a number of jurisdictions, the Minister for Justice and Customs has acted to bring the Program to an end.  Jurisdictions have been asked to return all unspent Buyback funds to the Commonwealth.
Overdraft facility (for payment to the Australian Protective Service)

Performance measure: Funds managed in accordance with agreed arrangements

An overdraft facility was provided to the Australian Protective Service under the auspices of its 1995 Memorandum of Understanding with the Department of Finance and Administration.

The Service did not draw on the Overdraft Facility during the 2001–02 financial year.
Business rationalisation and redundancy costs (for payment to the Australian Protective Service)

Performance measure: Expenditure in accordance with terms of Government decision

This administered item was provided in 1997–98 to fund changes to the organisational structure of the Australian Protective Service.  The changes involved disestablishment of the Regional Headquarters, the closure of Australian Protective Service Stations at three airports and at mainland Immigration Detention Centres.

This appropriation was fully expended in financial year 2000–01.  The item appears in this year’s annual report on the basis of it being included in the 2001–02 Portfolio Budget Statements.

Performance report – departmental outputs

Output 2.1 – Policy advice on, and program administration and regulatory activities associated with, the Commonwealth's domestic and international responsibilities for criminal justice and crime prevention, and meeting Australia's obligations in relation to extradition and mutual assistance

The Criminal Justice Division (CrJD) was instrumental in delivering the Government’s election promise to hold a Leaders Summit to develop a new national framework to focus on terrorism and transnational crime. The decisions of the Leaders at the Summit,  held on 5 April 2002, will be central to guiding the development of coordinated national law enforcement responses in Australia over the next decade. At the same time the CrJD delivered all services necessary to enable the Minister for Justice and Customs to contribute to significant Government achievements on issues of people smuggling, terrorist financing and international money laundering, cyber-crime and other measures to combat serious and organised crime. CrJD’s work also enabled the Attorney-General to attain Australia’s ratification of the Statue of the International Criminal Court. 

An extensive and at times controversial legislation program on criminal justice and law enforcement was delivered.

In addition, the CrJD managed a significant increase in applications for international mutual legal assistance and extradition, as well as devoting resources to reviewing Australia’s treaty relationships for international legal cooperation. Decisions regarding federal prisoners continued to be made in a timely manner and in compliance with the Crimes Act 1914. Contracts and agreements under the National Crime Prevention program continued to be well managed. The CrJD policy achievements significantly contributed to the adoption of new Commonwealth Fraud Control Guidelines, and the Minister’s ability to contribute to the continued development and monitoring of illicit drugs and firearms policies.

CrJD is funding the work of the Australian Institute of Criminology’s research into the links between drug use and crime, through the Drug Use Careers of Offenders project and an extension of the Drug Use Monitoring in Australia project. With funding from the National Crime Prevention program, the Australian Institute of Criminology also undertook the first national farm crime survey. This work provides significant new information for the policy work of the CrJD.

Significant progress was made in several projects under the National Crime Prevention program. The 12-month review of progress under the agreement between the Commonwealth and the Northern Territory, establishing a juvenile pre charge diversion scheme, was completed.

A challenge for the CrJD during the reporting period was the need to recruit and retain a significant number of staff with high quality policy skills. The CrJD has a significant staff turnover and it has been difficult to recruit replacements quickly enough to enable the CrJD to produce the wide range, and significant volume of services required. During the reporting period, the recruitment of a new Division Head, two new Branch Heads and the restructuring of significant parts of CrJD, have improved its operations, relationships and capacity to deliver the Government’s business. 

Performance measure: Policy advice

· Sound policy advice provided to meet the Government’s and Ministers’ timetable

· Effective coordination and representation of Commonwealth interests in international and domestic policy development forums

· Government’s legislation requirements met

The primary responsibilities of the CrJD, which reflect the delivery of its contributions to the Government’s criminal justice policy agenda, are:

· Legislation;

· International and Commonwealth/State/Territory Agreement;

· Decisions by Government;

· Reviews.

Over the reporting period the CrJD has recorded significant success in the conclusion of a number of issues which have been ‘works in progress’ for a number of years. Immediate responses were delivered to emerging policy issues at the Commonwealth level, including those arising from the events of September 11.

Leaders’ Summit on Terrorism and Multi-jurisdictional Crime

During the 2001 election campaign, the Prime Minister announced a special Summit of State and Territory Leaders to develop a new national framework to focus on international crime and terrorism. Divisional officers were key players in the development of the agenda and resolutions from the Summit, which was held on 5 April 2002.

At the Summit, Commonwealth, State and Territory Leaders agreed that a new national framework was needed to meet the new challenges of combating terrorism and multi-jurisdictional crime. Twenty specific actions were agreed, for action and cooperation as outlined in the Summit communique. Actions 1–6 deal with terrorism, actions 7–13 deal with replacement of the National Crime Authority (NCA) with an Australian Crime Commission (ACC), and actions 14–20 deal with a range of enhancements to law enforcement investigative powers and capabilities. The CrJD has been, and remains responsible for, progressing the implementation of actions 7–20. Results of this work will be made known in the next reporting period.

Legislation

Three significant legislative packages were concluded and passed by the Parliament. These packages, which were developed prior to the events of September 11, will enhance the capacity of law enforcement agencies to respond to emerging criminal environments. These packages are:

· the Measures to Combat Serious and Organised Crime Act 2001 (which commenced on 12 October 2001), which broadened the scope of law enforcement controlled operations to cover all serious offences (previously such operations were limited to drug offences); provided procedures for the use of assumed identities to investigate crime; improved procedures for obtaining evidence from children by allowing for a process which is less intimidating; and enabled the use of listening devices in relation to a particular item rather than a specific person;

· the National Crime Authority Amendment Act 2001 (which commenced on 12 October 2001), which incorporated amendments designed to improve the operational efficiency of the NCA by removing the defence of reasonable excuse; limited the general indemnity to use-indemnity; increased penalties; enabled the Authority to investigate activity which occurs after the date of a reference to the Authority; and enabled the appointment of hearing officers;

· the Cybercrime Act 2001 (which commenced on 21 December 2001), which enhanced law enforcement agencies’ capacity to search computers and updated computer offences to cover recent and anticipated developments in technology. The offences were based on those in Chapter 4 of the Model Criminal Code and take into account the draft Council of Europe Cybercrime Convention.

In response to September 11, the CrJD had primary policy responsibility for the development and delivery of the following legislative initiatives:

· the Criminal Code Amendment (Anti-Hoax and Other Measures) Act 2002 which was enacted on 4 April 2002 to address concerns about anthrax and other dangerous substances being sent in the post and the frequent hoaxes which followed media reporting of this activity;

· updated offences for national security and the powers of relevant agencies, which were included in the Security Legislation Amendment (Terrorism) Act 2002. This Act (which received Royal Assent on 5 July 2002) introduced new offences into the Criminal Code for terrorism, terrorist organisations and treason and made amendments to facilitate the aircraft security officer program;
· the Suppression of the Financing of Terrorism Act 2002 (which received Royal Assent on 5 July 2002) created a new Criminal Code offence of financing of terrorism, a new regime for the freezing of terrorist assets, and enhanced the procedures for the collection and exchange of financial transactions information.
There are three other important legislative achievements in this significant body of work:

· CrJD managed the development and passage of amendments to the Australian Protective Service Act 1987 to implement the Government’s decision to place the Australian Protective Service under the command of the Australian Federal Police (AFP) Commissioner;

· a new proceeds of crime legislative package was completed and introduced into the Parliament. This package is the culmination of several years’ work by the CrJD and other agencies. The package is expected to be considered by the Parliament in the second half of 2002 and will introduce a new civil forfeiture regime for the proceeds of crime;

· introduction and passage of the International Criminal Court Act 2002 and International Criminal Court (Consequential Amendments) Act 2002, which enabled Australia to ratify the International Statute of the Criminal Court by 1 July 2002, thus making it a State Party for the first meeting of the Assembly of States Parties to be held in September 2002. This legislation was the result of significant public consultation by the Department and appearance by the Department at several extensive public hearings on the Statute held by the Parliamentary Joint Standing Committee on Treaties.

The CrJD is also responsible for ensuring that Commonwealth criminal law policy is correctly implemented. This has included extensive work with the Department of Transport and Regional Services on the Transport Safety Investigation legislation, the Australian Customs Service on enhanced border protection measures, the Department of Immigration and Multicultural and Indigenous Affairs, and the Department of Health and the Ageing. During the reporting period, 149 requests for advice and 47 submissions to the Minister seeking approval of criminal law aspects of proposed legislation were completed.

Finally the general principles of the Commonwealth Criminal Code applied to Commonwealth offences from 15 December 2001. To coincide with the widespread use of the new provisions by practitioners, the Department, in association with the Australian Institute of Judicial Administration, published a comprehensive guide for practitioners (http://law.gov.au/publications/GuideforPractitioners.pdf).

International Agreements

Financial Action Task Force – 8 Special Recommendations on Terrorist Financing

Complex flows of funds between different financial institutions and countries were a feature of the 2001 terrorist attacks in the United States, and revitalised the efforts of the international Financial Action Task Force (FATF) which was established by the G7 in 1989. The FATF held an extraordinary plenary meeting in Washington DC in October 2001 from which it proposed 8 Special Recommendations on Terrorist Financing. These are in addition to the 40 recommendations, which have guided FATF work in this area for some years.

The CrJD can report substantial achievements in this area of work. In particular:

· officers provided technical assistance to Indonesia to develop new anti-money laundering laws;
· an Australian consultation document was prepared on the current FATF review of the 40 Recommendations, which could have a substantial impact on anti-money laundering laws and activities in both Australia and the region;
· officers provided extensive assistance to the Department of Foreign Affairs and Trade to implement arrangements to freeze the assets of suspected terrorists, consistent with Australia’s obligations under United Nations Security Council Resolution 1373 (2001).
New extradition and mutual assistance arrangements

The CrJD continued to effectively manage Australia’s existing network of bilateral treaties and arrangements on extradition and mutual assistance. During the reporting year, Australia's ability to deal with international criminal justice issues was enhanced by the entry into force of an extradition treaty with South Africa and mutual assistance in criminal matters treaties with Monaco and Sweden. On 30 June 2002 arrangements were in place for a mutual assistance in criminal matters treaty to enter into force with Greece.

Following the events of September 11, there has been an increased focus on the efficiency and effectiveness of international criminal legal cooperation arrangements. The CrJD is reviewing many of its current treaties and arrangements and the need for new arrangements with many countries. These will be progressed in the next reporting period.

In August 2001 the Parliamentary Joint Standing Committee on Treaties delivered to the Parliament a report on extradition that made a number of recommendations on the fundamental arrangements under which Australia conducts extradition with many countries. Divisional officers provided extensive input to the deliberations of the Committee. At the end of the reporting period, the Government had not responded to the report.

International Transfer of Prisoners arrangements

Australia signed a transfer of prisoners treaty with Thailand on 26 July 2001, the International Transfer of Prisoners Act 1997 commenced on 5 June 2002, and negotiations on Administrative Arrangements with the States and Territories were well advanced during the reporting year. In addition, arrangements were in hand to enable Australia to become a party to the Council of Europe Convention on the Transfer of Sentenced Persons during 2002–03.

International transfer of prisoners to and from Australia is expected to commence under these arrangements by the end of December 2002. This will enable the voluntary transfer of prisoners from their place of imprisonment within countries which are party to the Treaty or the Convention to their home country. The arrangements are the culmination of several years of legislative and administrative work both within Australia—with the passage of complementary Commonwealth and State legislation and the making of Administrative Arrangements between the Commonwealth and each of the States and Territories—and internationally—with the negotiation of the Thai Treaty and meeting the conditions to become a party to the Council of Europe Convention.
People smuggling

The Australian Government, with the Indonesian Government, co-hosted a Regional Ministerial Conference on People Smuggling, Trafficking in Persons and Related Transnational Crime, in Bali, Indonesia, from 26 to 28 February 2002. The Conference adopted a statement emphasising the importance of international and regional cooperation in the fight against these transnational crimes. The meeting was attended by the Australian Ministers for Foreign Affairs and Trade, Immigration, and Justice and Customs.
Officers of the CrJD played a leading role in arrangements for the Conference and in supporting the Minister’s attendance. Subsequent to the Conference, the Division has undertaken the following activities that will contribute to a ministerial review conference expected to be held early in 2003:

· arranging Australia’s signing of the United Nations (UN) Protocols to the Convention Against Transnational Organised Crime which deal with the Smuggling of Migrants by Land, Sea and Air and the Illicit Manufacture of and Trafficking in Firearms, their Parts and Components and Ammunition (signed on 21 December 2001);

· assessing opportunities to provide assistance to regional countries in developing people smuggling legislation;

· providing support for a regional workshop, scheduled for late 2002, on legislative development, focusing on people smuggling and people trafficking;

· working to improve Australia's network of extradition and mutual assistance relationships, for better international cooperation to combat transnational crime.
Decisions by Government

Law enforcement

The CrJD provides support to the Attorney-General, the Minister for Justice and Customs and the portfolio law enforcement agencies in furthering Commonwealth and national law enforcement interests. The CrJD also provides policy advice and support to the Secretary of the Department as Chair of the Heads of Commonwealth Operational Law Enforcement Agencies (HOCOLEA). The CrJD also provides secretariat services for the Ministerial Council on the Administration of Justice (MCAJ), including the Inter-governmental Committee on the National Crime Authority (IGC-NCA), the Australasian Police Ministers’ Council (APMC) and the Corrective Services Ministers’ Conference (CSMC).
The CrJD is responsible for ensuring that a coordinated Commonwealth law enforcement view is provided to assist the policy development process through these ministerial meetings and other policy development forums. The three principal areas of activity during the reporting period were:

· illicit drugs;

· firearms;

· fraud (including identity fraud).

Illicit drugs

In partnership with portfolio agencies and the Department of Health and Ageing, the CrJD has continued to contribute to the monitoring, evaluation and further development of the National Illicit Drug Strategy (NIDS). The Division promoted discussion of drug issues and future strategies in a range of forums, including the Ministerial Council on Drug Strategy (MCDS), the Inter-governmental Committee on Drugs (IGCD)—a new high-level inter-departmental committee on drugs—and the APMC. The CrJD is represented on the steering committee oversighting the evaluation of the Council of Australian Governments’ package of illicit drug initiatives.
The focus of the work during the reporting period has been on maintaining supply reduction activities as part of the three elements of the Government’s illicit drugs policy, Tough on Drugs, and that the views of law enforcement agencies are taken into account in policy decisions. The CrJD has also played a significant role in developing drug research projects to be funded under the National Drug Law Enforcement Research Fund. The research will importantly inform the continued development of law enforcement drug policies and strategies.
The CrJD also took a leading role on the Standards Australia steering committee, which developed a new standard on the handling and destruction of drugs. Development of the standard was undertaken at the request of the Department. A draft was released in December 2001 for public comment. The steering committee finalised the standard in April 2002.

The CrJD continued to provide support to two major research projects being managed by the Australian Institute of Criminology. These projects, the Drug Use Careers of Offenders (DUCO) and Drug Use Monitoring in Australia (DUMA), examine the links between drug use and crime and will continue to provide input for the development of national drug control strategies.
Firearms

Significant milestones were achieved in implementation of the National Firearms Agreement in 2001–02.

Since the commencement of the National Firearms Buyback Program, the Commonwealth has provided States and Territories with $398 million for Buyback compensation (for the purchase of banned semi-automatic firearms) and $63 million for costs of administering the Program. In the Buyback Program to date, 659 940 firearms have been removed from circulation.

As at 30 June 2002, $388 million provided for compensation, and $62 million of Buyback administration funding, had been acquitted. While there remains a small number of outstanding dealer compensation claims and litigation in a number of jurisdictions, the Minister for Justice and Customs has acted to bring the Program to an end. Jurisdictions have been asked to return all unspent funds to the Commonwealth.

Firearms policy initiatives progressed by the States and Territories were facilitated through involvement in the APMC, and chairing the APMC Firearms Policy Working Group. This resulted in the development of further strategies to reduce the number of illegal firearms in the community. These included the development of a Firearms Intelligence Desk through the Australian Bureau of Criminal Intelligence (ABCI) and the adoption of a national approach to firearms trafficking legislation. Within the Firearms Policy Working Group, the CrJD is continuing to work with portfolio agencies and representatives of State and Territory governments to progress the monitoring and development of effective strategies to address the illicit use and trafficking of firearms.
Fraud Control Guidelines

The CrJD and the AFP, in conjunction with relevant Commonwealth agencies, completed the revision of the Commonwealth’s fraud control policy. This has been a long-term project effectively brought to completion during the reporting period.

The new Commonwealth Fraud Control Guidelines 2002 were issued by the Minister for Justice and Customs on 13 May 2002. They provide agencies with an updated framework for fraud risk management and control which incorporates the latest developments in corporate governance, modern business practices and fraud control initiatives. A copy of the Guidelines is available on the Department’s web site. Implementation of the Guidelines has commenced. The CrJD is developing terms of reference for the establishment of a Fraud Trend Information Network which will provide improved coordination and sharing of fraud trend information between agencies, and provide government with a clearer picture of fraud trends.

In consultation with relevant Commonwealth agencies, the CrJD and the AFP continued the revision of the Commonwealth Fraud Investigation Standards that provide best practice standards for Commonwealth agencies. In line with the requirements of the previous Fraud Control Policy of the Commonwealth 1994, the Division evaluated 28 risk assessments and fraud control plans and provided advice to agencies on fraud control issues.
Identity fraud

Identity fraud represents a growing area of risk for Commonwealth agencies and the community in general. The CrJD, in consultation with relevant Commonwealth agencies, completed a major study on the management of identity fraud risks. A report entitled “Who Goes There?” was produced and distributed to participating agencies. The report examines false identity risks, assesses the effectiveness of existing controls and recommends approaches to enhance existing efforts to combat identity misuse.

In the interests of raising the overall level of awareness of the risks associated with false identification an abridged, less sensitive version of the report entitled “Scoping Identity Fraud” was produced and distributed to other interested organisations.

The CrJD continues to play a lead role in ensuring that the work being undertaken to address identity fraud in Commonwealth agencies is coordinated and receives stronger impetus and strategic direction.

Strategic Crime Assessment policy advice

During the year, the Office of Strategic Crime Assessments (OSCA), which is part of  the CrJD, undertook a range of strategic assessment activities. OSCA produced eight of its 11 strategic assessments, constituting a 400 per cent increase in services over the previous financial year. Through its formal and informal product comment system, OSCA has received positive feedback on the quality and nature of its product from a wide range of customers including State, Territory, Commonwealth and international law enforcement agencies. Additionally, OSCA’s assessment program has undergone a facelift in 2002 and now supports a number of short- and long-term assessment products enabling more tailored, timely support to a variety of decision-makers.

The strategic assessment program activities included:

· coordination and production of a departmental submission to the superannuation working group’s review of options for improving the safety of superannuation;
· an overview assessment related to the Commonwealth law enforcement strategic context;

· a brief and paper for HOCOLEA and the Australasian Police Commissioners’ Conference on the strategic setting to 2007;

· assessments covering a wide range of law enforcement areas. The titles of the assessments completed during the reporting period are:

–Implications of expected developments in firearms trafficking
–Implications for Commonwealth law enforcement of technology changes over the next five years
–The changing nature and structure of transnational organised crime to 2007
–Traditional and potential associations in transnational crime
–Technology and money laundering through unregulated financial systems to 2007
–Australian illicit synthetics drugs market 2002–2007
–Possible changes in the Australian cocaine market over the next five year.
In addition, OSCA has developed a rudimentary strategic Indicator and Warning (I&W) program to facilitate the provision of early warning advice to clients of emerging strategic law enforcement trends. The I&W program includes problem areas related to drug trafficking, transnational organised crime, money laundering, illegal immigration, fraud, identity fraud, new technology, criminal contagion from regional instability, privacy, environmental crime, domestic corruption warning, and firearms trafficking.
The Leaders' Summit in April 2002 agreed that OSCA will merge with the ABCI and the NCA to form the Australian Crime Commission in 2003. Implicit within the planned implementation program is that OSCA's roles and functions (relating to strategic assessments, warnings and coordination) are to be expanded from purely Commonwealth interests to national law enforcement interests. As an interim administrative step, the direction of OSCA's work program will be transferred from the Department to the ABCI in late 2002.
Strategic Crime Assessment coordination activities

OSCA is also required to facilitate coordination of intelligence assessment activities within the Commonwealth law enforcement system. OSCA fulfils this function through management of the Commonwealth Law Enforcement Intelligence Consultative Committee (CLEICC) and representing the law enforcement community on a number of national intelligence committees. CLEICC reports to HOCOLEA and is chaired by the head of the CrJD. OSCA provides the secretariat/coordination function.

Major activities of CLEICC during the year were:

· AFP representatives produced a document titled Improving Relationships with International Organisations. This acts as a reference document for accessing international contacts;

· CLEICC provided a forum for discussion on identity fraud and OSCA’s strategic indications and warnings system;

· CLEICC produced a paper on the future of the coordination role, and much of this work has transferred to the ACC implementation process through OSCA’s input.

OSCA also chairs the Open Source Information Special Interest Group (OSI-SIG) as a sub-group of CLEICC. This group facilitates more effective and efficient management of open source information across the law enforcement intelligence community. Its activities assist with the achievement of economies of scale and mutual synergy through collaborative effort. In 2001–02, the group reviewed the operation of its gateway web site (LEONIE) and commenced a staged upgrade of its functionality to facilitate better-organised and informed access by law enforcement intelligence analysts to useful Internet resources.
Reviews

Forensic procedures legislation and the national DNA database system

The matching of DNA for the purpose of investigating criminal offences is a powerful law enforcement tool that has proven to be very effective in countries that develop national systems to facilitate matching. It has been a priority of Government to establish such a system in Australia under the auspices of CrimTrac.

The necessary Commonwealth legislation, Part 1D of the Crimes Act 1914, commenced on 20 June 2001. Progress with the enactment of appropriate State and Territory legislation has been disappointingly slow. During 2001–02 Victoria and Western Australia joined New South Wales, Tasmania and the ACT in passing such laws. Commitments came from Queensland, South Australia and the Northern Territory leaders on 6 April 2002 to make the necessary changes by the end of 2002.

A review required by Part 1D was established in June 2002 to evaluate the arrangements. It is headed by Mr Tom Sherman AO and includes the Privacy Commissioner, and representatives from the Office of the Ombudsman, the AFP and the Director of Public Prosecutions. The review is expected to be completed before the end of December 2002.

Performance measure: Development of appropriate strategies for violence and crime prevention

National Crime Prevention program 

The National Crime Prevention (NCP) program, which commenced in 1999–2000, continues to fund and promote policies to prevent and reduce crime and fear of crime in Australian communities. Priority themes include early intervention and young people; violent crime in indigenous communities; and the prevention of residential burglary, domestic and family violence.
A number of significant reports were released. They are the culmination of research into various aspects of crime prevention. They establish the practical orientation of the NCP program. The report, Young People and Domestic Violence identified the attitudes to domestic violence of 5000 young people aged between 12 and 20 years. Crime Prevention for Seniors is a practical guide to personal and financial safety for older persons. Principles for Evaluating Community Crime Prevention Projects provides examples of effective evaluation methods and tools. Strategies to reduce incidents of break and enter are outlined in Preventing Repeat Residential Burglary.

Key achievements in the past year include:

· the continuation of the national roll out of the Prisoners and their Families program to two prison sites in each State and in the Northern Territory. The evaluation of the program is also under way;

· the implementation of capacity building projects, which identify and support crime prevention initiatives at the local community level, in the Northern Territory, Western Australia, South Australia, New South Wales and the Australian Capital Territory. The projects cover a diverse range of issues and crime prevention strategies including night patrols and the cycle of offending in indigenous communities, mentoring youth at risk, integrated home burglary reduction strategies and early intervention strategies to prevent truancy. The fraud capacity building project undertaken in Queensland concluded in 2001–02;

· the development of pilots of a ‘Young Vehicle Theft Offender Project’ in Tasmania, Western Australia and Queensland. Under the NCP program, the Commonwealth is jointly funding the pilots with the National Motor Vehicle Theft Reduction Council (NMVTRC). The Commonwealth Government is also funding a further smaller pilot in New South Wales. The Project is based on the Best Practice Model and Business Plan for a Young Recidivist Car Theft Offender Program which was developed by the NMVTRC;
· the development of National Endorsed Crime Prevention Competency Standards, in accordance with the Australian National Training Authority Training Package Development Guidelines. The standards will provide a nationally consistent benchmark of what is required of workers employed in the area of crime prevention and community safety. It is expected that the project will be completed by December 2002.

The NCP program continues to provide support to the Indigenous Festivals of Australia's program for young people in isolated communities. Performing arts festivals, including the CROC Festivals, will be held in Swan Hill, Kununurra, Nhulunbuy, Moree, Port Augusta, Weipa and Kalgoorlie.

The Department’s Crime Prevention Branch, which administers the NCP program, continues to manage the Northern Territory Agreement on behalf of the Commonwealth. A review of pre-court juvenile diversion programs and interpreter services in the Territory is being undertaken.
Performance measure: Management of programs

· Agreements/contracts negotiated which reflect the Commonwealth’s requirements

· Performance of contractual and agreement obligations monitored, reported and evaluated

· Successful implementation of new or enhanced programs/projects within available budget

Agreements under the National Crime Prevention program

In the reporting period, seven tenders were let under the National Crime Prevention program, five by open tender and two by select tender.  Funding Agreements were made with State and Territory governments for a further three projects.

As a result of an open tender process, 16 panel contracts were signed for graphic design, writing, editing and proofreading services.

Two project evaluations were finalised:  phase one of the working with adolescents to prevent domestic violence project, and the meta-evaluation the of two Australian residential burglary demonstration projects.

The CrJD continued to successfully monitor current contracts adhering to Commonwealth guidelines.

A review of project and financial management procedures has revealed a need for better information systems to more efficiently manage the range of projects in the program. Options are currently being explored with the Information and Knowledge Services Group in the Department with a view to implementing an IT solution. This will be reported on in next year’s annual report.
Prisoners and their Families

As a result of a successful two-year pilot at Risdon Prison (Tasmania), the Commonwealth Government decided to extend the Prisoners and their Families program to test the model nationally. The national roll-out of the program continued during 2001–02 with the Department signing contracts for the following sites:

· Darwin Correctional Centre, Northern Territory;

· Alice Springs Correctional Centre, Northern Territory;

· Townsville Correctional Centre, Queensland;

· Sir David Longland Correctional Centre, Brisbane, Queensland;

· Dame Phyllis Frost Centre, Melbourne, Victoria;

· Barwon Correctional Centre, Geelong, Victoria;

· Nyandi and extension to Bandyup Correctional Centre, Perth, Western Australia.

Contract negotiations for two sites in New South Wales are nearing completion.

The meta-evaluation project of the residential burglary reduction project undertaken in South Australia and Queensland

The meta-evaluation summarises the findings from two burglary reduction pilots undertaken in South Australia and Queensland. It includes a program guide based on the lessons learnt from the projects and informed by wider research and practical literature. The meta-evaluation was published in May 2002.

Working with adolescents to prevent domestic violence pilot project in Derby, Western Australia

The first phase of this pilot commenced in 2000. It aimed to increase awareness and understanding of domestic violence in the Derby community and to develop and implement culturally appropriate strategies for the prevention of domestic violence. Following the evaluation of the pilot, the project was extended for a further 18 months.

Early Intervention in Crime Prevention Demonstration Projects, Redfern, New South Wales
The Commonwealth’s report Pathways to Prevention, published by the NCP program in March 1999, highlighted the importance of targeting multiple risk and protective factors at critical transition points in a young person’s developmental life cycle. To test some of the findings from this report, the Commonwealth is collaborating with the New South Wales Government to explore more effective mechanisms for service provision to children and their families in Redfern/Waterloo. In March 2002, the Commonwealth contracted the first stage of this project: an audit and analysis of current services in the community.

Improving Justice Outcomes for the Koori Community in Latrobe Valley project 

The project focuses on the prevention of violence and crime in the Victorian Aboriginal community. It aims to create linkages through already established programs in the Latrobe Valley which target family violence, young people at risk, employment and training and other services currently not accessed by the Aboriginal community, particularly young people. The project commenced in October 2001 and is due to be finalised May 2003.

The Aboriginal Cyclical Offending Handbook project

The Commonwealth and Western Australian governments are jointly funding this project. It aims to achieve early intervention benefits for Aboriginal families and their children to prevent offending in the future. A set of guidelines will be produced shortly. This will become a resource for Indigenous communities across Australia where there is an interest in taking a cross-sectoral approach to early intervention. 

National Crime Prevention program Website

To ensure that all Australian governments, stakeholders and other interested people have easy access to information about the Commonwealth’s crime prevention research and activities, the NCP website was redeveloped. Published on the website is information about the NCP program’s research and practical initiatives, including national pilot projects, local prevention activities, and publications.

Lock Burglars Out Kit

As a result of a number of burglary prevention projects, it became apparent that there was a need for a practical guide for preventing home burglary. A kit, containing information sheets, warning stickers and booklet was published in October 2001. The publication proved so popular that a second print-run was produced in January 2002. More than 28 000 kits have been distributed to date.

A meta-evaluation of Methods and Approaches to Reducing Bullying in Pre-Schools and in Early Primary Schools in Australia report

Bullying in schools continues to be an area of considerable concern to the community. The Commonwealth commissioned Dr Ken Rigby, an acknowledged Australian expert in this area, to undertake a meta-evaluation of interventions for pre-school and early primary school children that have been undertaken worldwide. The report was published in June 2002.

Young People and Domestic Violence report
In September 2001, the Commonwealth published this national research on young people’s attitudes and experiences of domestic violence. It is the largest piece of research of this kind ever undertaken in Australia. The report’s findings will assist Government and community agencies in tailoring programs to target young Australians at risk.

Performance measure: Casework

· Applications for assistance or decisions under domestic and international arrangements for mutual assistance, extradition, federal prisoners, firearms importation and criminal laws, proactively managed and properly determined.

Mutual Assistance in Criminal Matters

Mutual assistance in criminal matters casework is handled in accordance with legislative requirements and international treaty obligations. The number of requests made to Australia for mutual assistance in criminal matters was similar to that for 2000–01, but there was a significant increase (nearly 40 per cent) in the number of requests made by Australia to foreign countries compared with 2000–01. As in previous years, most of the requests involved major fraud, money-laundering or large-scale drug trafficking matters. There were also requests involving people smuggling and wildlife smuggling allegations. Australia continued to provide assistance to European jurisdictions in several war crimes matters. Further details are at Appendix 12.

Australia made a number of mutual assistance requests to countries to which requests had not been made in previous years, including Malaysia, Lebanon and Belize. During the year Australia received its first requests from the Ukraine and Thailand.

There was a continuing trend toward requests involving computers and the Internet. These included requests by Australia to the United States for e-mail records and by the United States to Australia in relation to software piracy on the Internet. There was also an increasing number of requests for assistance in the form of telephone interception and use of listening devices. Again this year, following the trend of previous years, mutual assistance requests were made in several extradition cases.

During 2001–02 the prisoner witness provisions in Part IV Division 2 of the Mutual Assistance in Criminal Matters Act 1987 were used to good effect. A Dutch national imprisoned in Australia for drug offences was twice returned to the Netherlands in custody to testify in related prosecutions. Australia was also able to recover a quantity of illegally exported gold at the request of Papua New Guinea (PNG), contributing significantly to the successful prosecution in PNG of an Australian national who had arranged the export.

As foreshadowed in the 2000–01 Annual Report, some A$1.2 million in proceeds of crime was returned to Australia in the course of this year. Tracing and recovering proceeds of crime continues to be a major focus of outgoing Australian requests for assistance. Another continuing theme of requests this year has been obtaining evidence to ensure the conviction and adequate sentencing of persons engaged in the importation of ecstasy and other drugs from Western Europe to Australia.
Extradition

The CrJD is responsible for all international extradition requests to and from Australia. Extradition matters can be diplomatically sensitive or become the subject of highly charged public emotions and widespread media attention in both the requesting and requested country.

The goodwill arising from successful extradition requests between Australia and other countries is instrumental in maintaining and promoting Australian interests in various regions. The establishment of new extradition arrangements with countries promotes Australian interests generally by strengthening international legal relationships and creating opportunities for the development of closer diplomatic and other ties.

Details of extradition matters handled during the reporting period are at Appendix 12.
Criminal Justice Certificates

Under Division 4 of the Migration Act 1958, the Attorney-General is authorised to issue Criminal Justice Certificates to non-citizens who are required in Australia for the administration of criminal justice in relation to an offence against a law of the Commonwealth or, alternatively, for the purposes of the Extradition Act 1988, the International War Crimes Tribunals Act 1995 and/or the Mutual Assistance in Criminal Matters Act 1987. If the person is already present in Australia, a criminal justice stay certificate prevents removal or deportation. If the person is outside Australia, a criminal justice entry certificate facilitates his or her entry into Australia. The Attorney-General may also endorse an entry certificate issued by a State officer where a non-citizen is required in Australia for the purposes of the administration of criminal justice by that State. 

The relevant figures for this reporting period are at Appendix 12. 
Federal prisoners

The CrJD provides advice on a range of matters about federal offenders. Federal offenders are persons who have been convicted of offences under Commonwealth laws. There is a range of penalties that the courts may impose on federal offenders, depending on the nature of the offence and the legislation under which it is prosecuted. These penalties include fines, community service orders and recognizance orders (“good behaviour bonds”). The CrJD is mainly concerned with federal offenders who have been sentenced to a term of imprisonment.

The advice provided by the CrJD includes briefing for the Corrective Services Administrators’ Conference and the Corrective Services Ministers’ Conference, and advice about the administration of federal offenders’ sentences. This includes advice on whether an offender should be granted parole, or early release on licence because of exceptional circumstances; interstate transfer for trial or on welfare grounds; permission to travel overseas while on parole or licence; and on the grant of pardons, remission of sentences and fines.

Decisions were made on 214 matters during 2001–02. There were approximately 753 federal offenders in prison in Australia as at 30 June 2002: 679 of these were male and 74 were female. In addition, there were 25 federal offenders serving periodic detention orders and another four on home detention. The total number of federal offenders serving prison terms is approximately 7 per cent lower than at 30 June 2001.

Firearms

The importation of firearms is controlled by the provisions of the Customs (Prohibited Import) Regulations 1956, which restricts general access to certain categories of firearms, their parts and accessories.

Importation must comply with one of the tests specified under Part 6 of the Regulations, those being the official purposes test; the specified purpose test; the specified person test; the police authorisation test; the sports and international sports shooter tests; and the dealer test. The Minister for Justice and Customs must provide written permission for the importation in all instances, other than those categories of firearms that fall within the police authorisation test.

The Minister granted 69 import approvals for firearms, ammunition and related parts and accessories under Schedule 6 of the Regulations. Nine certified sport shooters certificates and 14 certified buyer certificates were also issued.
Crimes (Superannuation Benefits) Act 1989

The Crimes (Superannuation Benefits) Act 1989 provides a mechanism to prevent the payment or allow the recovery of all employer contributions or employer-funded benefits where a Commonwealth employee (defined to include Parliamentarians and public servants) has been convicted of a corruption offence and sentenced to imprisonment for more than 12 months. The Minister must authorise all applications for orders under the Act. The CrJD advises the Minister on the exercise of that discretion. The Minister may authorise the Director of Public Prosecutions to apply to the court for an order where he or she is of the opinion the person comes within the scope of the legislation and that the offence is a corruption offence. During the reporting period, three authorisations were made.
Evaluations

The Attorney-General’s Portfolio Budget Statements 2001–02 reported an expected evaluation relating to the Crimes Act 1914 and the Crimes Amendment (Forensic Procedures) Act 2001. The PBS statement noted that the latter Act (No. 22/2001) provides for a deferral of the review under Part 1D of the Crimes Act for 12 months. The Parliament accepted that a review at that stage would achieve very little because Part 1D had previously been reviewed by the Senate Legal and Constitutional Legislation Committee in its consideration of Act 22/2001. The PBS 2002–03 noted that the review under Part 1D fell due in June 2002. The review is to cover not only the operation of Part 1D and its effectiveness, but also the operation of comparable State and Territory legislation in jurisdictions that are participating in national DNA matching. As described earlier in this output report (against the first performance measure and under the sub-heading ‘Reviews’), the above-mentioned review was established in June 2002 and is expected to be complete by the end of December 2002.

Output 2.2 – Legal services and policy advice on security law

Significant progress was made during the year towards achieving Outcome 2 through major initiatives including the development of a comprehensive counter-terrorism legislative package and the formation of a Business-Government Task Force on Critical Infrastructure. The Department continued its work in supporting and assisting the National Security Committee of Cabinet and was represented on all major inter-departmental committees concerned with protecting Australia's national security. In many cases, the Department was the central coordinating body.

The Department assisted the Government in developing reforms in the area of counter-terrorism. Following the terrorist attacks in the United States on September 11, the Department established a high-level committee to:

· assess and recommend changes as necessary to Australia’s current counter-terrorism arrangements; 

· monitor the international response to the terrorist attacks in the United States; 

· review Commonwealth counter-terrorism laws; 

· consider the need for consultation with industry where appropriate;

· ensure the results and timing of existing reviews in this area take account of the changed security and terrorist environment. 

The Information and Security Law Division provided support to this Committee and prepared options based on the Committee’s recommendations to put to Government.

On 2 October 2001, Cabinet agreed to enhance the powers of the Australian Security Intelligence Organisation (ASIO); create a new general offence of terrorism and an offence related to preparing for or planning terrorist acts; and to allow terrorist property to be frozen and seized. On 18 December 2001 Cabinet approved in detail the preparation of legislation to achieve these goals. The Security Law and Justice Branch, in cooperation with the Criminal Law Branch, developed a package of legislation to implement the Government’s counter-terrorism initiative. 

The following Acts were passed by Parliament on 27 June 2002 and received Royal Assent in early July 2002:

· Security Legislation Amendment (Terrorism) Act 2002;

· Suppression of the Financing of Terrorism Act 2002;

· Criminal Code Amendment (Suppression of Terrorist Bombings) Act 2002;

· Telecommunications Interception Legislation Amendment Act 2002.

The legislation enhances Australia’s counter-terrorism legislative framework by creating a comprehensive range of offences in relation to terrorist acts and the financing and membership of terrorist organisations. In addition, the package modernises the current treason provisions, implements the International Convention for the Suppression of Terrorist Financing and the International Convention for the Suppression of Terrorist Bombings and enhances the operation of telecommunications interception legislation in relation to the investigation of terrorism offences.

The Security Law and Justice Branch also developed the Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Bill 2002 which was introduced into the House of Representatives on 21 March 2002. The Bill furthers the Government’s objective of enhancing ASIO’s capacity to gather intelligence in relation to terrorism offences. The Bill was referred to the Parliamentary Joint Committee on ASIO, ASIS and the DSD and the Senate Legal and Constitutional Legislation Committee for inquiry and report.

The Criminal Code (Espionage and Related Offences) Bill 2002 was introduced into the House of Representatives on 13 March 2002 and referred to the Senate Legal and Constitutional Legislation Committee for inquiry and report. A similar Bill was introduced into the Parliament in 2001, however it lapsed when Parliament adjourned prior to the 2001 Federal election. 

The Criminal Code (Espionage and Related Offences) Bill 2002 amends the Criminal Code Act 1995. It inserts provisions currently contained in Part VII of the Crimes Act 1914 to modernise the offence of espionage by increasing the maximum penalty for the most serious cases of espionage from seven years to 25 years imprisonment. This is intended to deter people who would betray Australia’s security interests.

The Senate Legal and Constitutional Legislation Committee made a number of recommendations in relation to the Bill and the Government is proposing to make amendments when the Bill is debated in the Spring sittings. 

The Security Law and Justice Branch also provided advice to a range of clients on other national security and counter-terrorism related legislation administered by the Attorney-General’s portfolio.

The Department assisted the Government in developing national security and counter-terrorism policy by providing expert legal advice in the form of submissions to the National Security Committee of Cabinet and supporting the Attorney-General in his role as a member of that Committee.

The Department received supplemental funding during the reporting period to continue its work to protect Australia's National Information Infrastructure (NII). The NII comprises information systems that support the telecommunications, transport, distribution, energy, utilities, banking and finance industries as well as critical government services including defence and emergency services. 

Following the announcement of the Government’s desire to form a Business-Government Task Force on Critical Infrastructure, the Department was charged with its creation and support. The aim of the Task Force was to give business greater input into the assessment of current arrangements to protect key national infrastructure. It met in March 2002 and made its report to the Prime Minister in May 2002. Government will respond to the recommendations of the Task Force in early 2002–03.

Performance measure: Policies recognise rights and responsibilities of stakeholders
In late September 2001, the Department established a high level committee to review the implications of the United States terrorist attacks, for Australia’s security and counter-terrorism arrangements. A wide range of stakeholder organisations were involved in the committee to ensure its recommendations appropriately reflected the views of all interested agencies. Representatives from the following departments and agencies were invited to be part of the committee: Prime Minister and Cabinet; Defence; Foreign Affairs and Trade; Finance; Customs; Immigration and Multicultural Affairs; Transport; Australian Security Intelligence Organisation; Office of National Assessments; Australian Federal Police; Australian Protective Service; and the House of Representatives (representing Parliament House security).

The function of Agency Coordinator, a statutory office established under the Telecommunications Act 1997, is undertaken by the head of the Information and Security Law Division. The Agency Coordinator provides a point of contact and advice to carriers and carriage service providers seeking to meet obligations under the Act. 

The Agency Coordinator has facilitated an extensive negotiation exercise in regard to the use of telecommunications interception product in relation to civil forfeiture applications connected to the commission of a ‘prescribed offence’ under the Telecommunications (Interception) Act 1979. The Interception Consultative Committee was a focal point for the development of a practical response to law enforcement agencies’ concerns. 

Responding to the jurisdictional and technological challenges posed by 
overseas-hosted satellite services has involved ongoing negotiation between the Division, carrier and carriage service providers, law enforcement and national security organisations.

In the reporting period, officers of the Division provided training to Special Project Registrars and Investigators of the Australia Federal Police on the legal requirements for the preparation of telecommunications interception warrants. The presentations provided an opportunity to discuss the legal and associated policy issues arising from the operation of the Telecommunications (Interception) Act 1979.  

The Department attended the 39th session of the Working Group of the United Nations Commission on International Trade Law (UNCITRAL) held in New York on 11-15 March 2002. This working group discussed the preparation of the Draft Convention on Electronic Contracting. This Draft Convention is intended to remove the legal obstacles in electronic contracting and to clarify the traditional rules of contract formation for electronic contracts. The convention does not address substantive issues of law. The Department also participated in several domestic e-commerce working groups which were comprised of both Government and non-Government stakeholders, such as the National Electronic Authentication Council (NEAC). Initially established to run from October 1999 to February 2001, NEAC’s term was extended for a further year and ended on 28 February 2002. The head of the Information and Security Law Division was one of the few government members of NEAC. Through participation in NEAC, the Department is preparing a paper discussing the admissibility of digital certificates in legal proceedings.
With the understanding that the majority of the NII is in private hands, the Department implemented the Government’s strategy by:

· the development of a national campaign to raise the level of e-security awareness among the owners and other stakeholders of the NII;

· the preparation of a proposal for incident reporting arrangements for the private sector;

· the facilitation of a security briefing to the owners of the NII post September 11;

· actively participating in international forums to promote international infrastructure protection.

Performance measure: Policies provide solutions for, and recognise an appropriate balance of, competing interests
The Department, in its work on Australia’s counter-terrorism legislative framework, was conscious of the need to protect the community from the threat of terrorism without unnecessarily encroaching on the rights and liberties of individual Australians. The Security Law and Justice Branch, in cooperation with the Criminal Justice Branch, played a primary role in the development of the package of new legislation. The passage of the legislation on 27 June 2002 highlights the achievement of the Department in effectively balancing these competing interests.
The Department assisted the Government to find a solution to an impasse between the Government and those concerned that the official information provisions of the Criminal Code (Espionage and Related Offences) Bill 2002 would impact adversely on freedom of speech and the reporting of Government activities. While legal advice to Government confirms that there is no substantive difference between the current official secrets provisions and the proposed official information provisions, in order to make passage of the Bill more likely, the Government decided to excise the official information provisions from the Bill. 

Administration of the Telecommunications (Interception) Act 1979 involves an ongoing balancing of the interests of law enforcement and national security agencies in utilising effective investigative techniques and the protection of the privacy of the individual. Legislatively, this tension is resolved by providing that only the investigation of serious crime justifies intrusion into the privacy of an individual’s communications. In the reporting period, the Division has reflected this legal policy position in providing comments on legislation going forward, and providing advice to intercepting agencies and carriers on their responsibilities under the Act.  

The final phase of the implementation of the Electronic Transactions Act 1999 (the Act) began on 1 July 2001. From this date, the Act applied to all laws of the Commonwealth, except those laws specifically exempted in the regulations. Prior to this, the Act applied only to those laws of the Commonwealth that were specified in the regulations. The Act allows for legal recognition of electronic communications and allows electronic communications to satisfy existing requirements for writing, signatures and production of documents. All jurisdictions, except Western Australia, which is in the process of enactment, have enacted the Uniform Electronic Transactions Bill 2000, which mirrors substantive provisions of the Commonwealth Act.

The Department chairs the Critical Infrastructure Protection Group (CIPG), which is responsible for identifying and providing advice on the protection of Australia’s information infrastructure where the consequences of a security incident are defined as critical. During the reporting period, the CIPG released, on a confidential basis, the results of a series of threat and vulnerability assessments of telecommunications, finance and electricity sectors, and air traffic management, to the corporations and associations that gave their assistance and cooperation in the work. 
Performance measure: Government policies are effectively explained, implemented and applied

The package of counter-terrorism legislation developed by the Department was considered by the Senate Legal and Constitutional Legislation Committee. The Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Bill 2002 was also considered by the Parliamentary Joint Committee on ASIO, ASIS and the DSD. Officers of the Department gave evidence before these committees to assist them in their inquiries. Members of the Committees acknowledged the assistance of departmental officers.

Departmental officers assisted the Senate Legal and Constitutional Legislation Committee and Scrutiny of Bills Committee in their consideration of the Criminal Code (Espionage and Related Offences) Bill 2002. Departmental officers also took part in briefing sessions held to explain the official information provisions of the Bill to interested parties.

The Department has responded to a large volume of correspondence from members of the public seeking further information about the status and operation of the counter-terrorism and espionage legislation.

Departmental officers provided essential legal input on the operation of the ‘call out’ powers in Part IIIA of the Defence Act 1903 to national security exercises conducted under the Standing Advisory Committee on Commonwealth–State Cooperation for Protection Against Violence (SAC-PAV) framework. These exercises are coordinated by the Protective Security Coordination Centre.

The Department was actively involved in the establishment of the Air Security Officer scheme to provide air security officers on civil aircraft in Australia. In particular, the Department was responsible for the establishment of appropriate indemnity arrangements between the Government and the airlines.

The Telecommunications Interception Legislation Amendment Act 2002 (the Amendment Act) amends the Telecommunications (Interception) Act 1979 in relation to offences for which warrants may be sought, agencies who may receive intercepted information and in what contexts, the purposes for which intercepted information may be used and other amendments. The introduction of the Amendment Act was the result of ongoing dialogue and consultation with law enforcement agencies and other stakeholders. The Division provided information and advice on the amendments to intercepting agencies through the Interception Consultative Committee forum. 

The Department’s e-commerce website has been updated to provide information on the application of the Electronic Transactions Act 1999 and other developing e-commerce policy matters. The website also contains a contact facility for members of the public to forward their questions for answer by the Department. The Department organised and directed the “Privacy and Security in the Information Age” Conference held on 16-17 August 2001 in Melbourne. The Conference attracted a wide range of Australian and international speakers and provided a forum for discussion on issues relating to e-commerce and privacy protection.

The formation of the Business-Government Task Force on Critical Infrastructure was created to allow the private sector greater input into the development of policies to protect Australia’s infrastructure from a range of potential threats. The Department has been maximising all possible opportunities to speak to relevant groups about the development of these policies, and to raise the awareness of infrastructure protection in the community.
Output 2.3 – Provide national leadership in the development of emergency management measures to reduce risk to communities and manage the consequences of disasters
During the reporting period, Emergency Management Australia (EMA) moved from the Defence portfolio to the Attorney-General's Department.  The move represented part of the response to the Government's review of counter-terrorism arrangements, and occurred as a result of Administrative Arrangements Order of 26 November 2001.

EMA’s reporting structure was developed when it was in Defence, and that structure continued in the reporting period, and forms the basis of this report.

EMA has achieved the majority of its performance targets in its efforts to promote ‘Safer Sustainable Communities’. This is demonstrated by the contribution to, and development of, the following activities and events:

· In 2001, the International Year of the Volunteer, EMA convened a volunteer summit that lead to the formation of a representative body for volunteers within the Emergency Management Industry;

· EMA conducted the annual Australian Safer Community Awards, which recognised excellence and innovation in emergency management. Awards are conferred at State and National levels in both pre-disaster and post-disaster categories across six streams: Federal/State government, local government, private sector, volunteer, research and combined;

· EMA conducted the Occasional Workshop series that provided an environment in which the most senior emergency management managers were exposed to new concepts and ideas that will impact on their emergency management roles and functions. The use of internationally recognised leaders in their fields of expertise to act as a catalyst for this activity provides a unique development opportunity for these key personnel;

· EMA partnered with Western Australia Fire and Emergency Services to develop the All West Australians Reducing Emergencies (AWARE) Program for Western Australia. The AWARE program aims to enhance emergency risk management within Western Australia, at the community level, through local government;

· EMA contributed significant emergency management expertise to support the Council of Australian Government’s (COAG) Review of Disaster Relief and Mitigation Arrangements in Australia, including the preparation of a number of papers to assist in the review; 

· EMA played an integral role in the response to the bushfires which ravaged the ACT and NSW in the 2001–02 Christmas/New Year period. EMA coordinated Federal Government assistance which was provided by the Australian Defence Force (ADF) and which included helicopter support, helicopter refuelling support and access to ADF bases for firefighters and evacuees. An EMA Liaison Officer was deployed to the NSW State Emergency Operations Centre;

· At the request of the Australian Agency for International Development, EMA coordinated Federal Government assistance to the Kingdom of Tonga in early January 2002. This was a consequence of Tropical Cyclone Waka, which caused considerable damage in the north of the country. Support comprised the delivery of relief supplies by an ADF C130 aircraft;

· The Review of Australia’s Counter Terrorism arrangements which followed the September 11 terrorist attacks in the United States identified a shortfall in national capabilities to respond to a chemical, biological or radiological (CBR) attack. The Federal Government subsequently agreed to provide $17.8 million to the Attorney-General’s Department (AGD) over four years, commencing in 2002–03, to enhance national CBR capabilities through the provision of equipment and training for first responders. EMA is to manage the project on behalf of AGD;
· EMA has worked closely with the Department of Agriculture, Fisheries and Forestry – Australia to review foot and mouth disease emergency preparedness and develop exercises to test these arrangements. One of these, Exercise Minotaur, is to be conducted in September 2002 and involves all levels of government, industry, association and non-government organisations.

In the pursuit of its vision statement, ‘Safer Sustainable Communities’, EMA has developed and implemented a Balanced Scorecard reporting framework to measure its performance. This framework is headed by the EMA Corporate Plan, which outlines the highest priority strategies and goals for the organisation and has critical success factors and performance measures linked to these. EMA constantly monitors its performance against the established targets and uses this framework to inform its resource allocation and alignment.

Comments are provided below, both against higher level performance measures (associated with EMA’s broad objectives), and lower level performance measures (attributed to each key performance indicator (KPI) associated with the achievement of those objectives).

Performance measure: Operate EMA efficiently and effectively within a business context
The promotion of efficient and effective operation is directly linked to EMA’s Business Improvement and identifies a need to provide a focus on products linked to outputs in the corporate plan and seek ways of streamlining work practices. As such this was considered the key deliverable to achieve the above objective. EMA identified three Key Performance Indicators (KPIs) associated with Business Improvement and attributed relevant measures to each. They are as follows:

KPI:
Measure performance
Measure:
Performance versus objectives

EMA uses the Balanced Scorecard as an active tool to monitor performance on a monthly basis. This enables EMA to identify objectives that may be under performing and take action to rectify this to ensure maximum achievement of results. In 2001–02 EMA’s target was to measure 80 per cent of objectives against actual performance in the above format. This was fully achieved.

KPI:
Integrated planning system
Measure:
Business plans by Groups completed & budget allocations match business plan priorities
In 2001–02 EMA implemented an integrated planning system that enabled a logical flow of events. This included the development of Group business plans that underpinned the Corporate Business Plan’s goals and objectives. EMA’s target was to have all plans completed by 31 March 2002. This was only substantially achieved due to the transition from Defence to Attorney-General's Department.

KPI:
Develop Human Resources plan
Measure:
Plan developed
In 2001–02 EMA targeted the development of an HR plan by 30 November 2001. This was postponed to 2002–03 due to EMA’s move from Defence to the Attorney-General's Department and the need to align the plan with the existing Attorney-General's Department policies and frameworks. This is now targeted for completion by 31 December 2002.

Performance measure: Increase EMA’s influence with clients and stakeholders
The ability to influence clients and stakeholders has allowed EMA to promote the philosophy of ‘Safer Sustainable Communities’ to the community as a whole. EMA has developed relationships with the States and Territories and international counterparts, which have enabled EMA to reach further into local and overseas communities to raise our leadership profile. This means EMA can influence more effectively, emergency management direction and capabilities. Relationships were considered the key deliverable for this measure and throughout the year, EMA’s focus on our clients and stakeholders has allowed EMA to fully achieve this Target.  The Key Performance Indicators attached to this deliverable are as follows:

KPI:
Consultative meetings undertaken
Measure:
Number of key meetings undertaken

EMA planned to conduct 20 consultative meetings within the Emergency Management industry and in fact achieved 22. 

KPI:
Profiling activities
Measure:
Number of profiling activities (agreed list) completed by EMA staff

EMA’s target was to profile three activities by 30 June 2002 and this was fully achieved.

Performance measure: Develop and implement best practice emergency management strategies and policies

EMA strives to be pre-eminent within the Emergency Management industry and as such promotes best practice throughout the organisation. It is EMA’s aim to develop (and where appropriate implement) in collaboration with clients and stakeholders, national and Commonwealth policies and strategies to meet identified needs and reflect best practice in emergency management. In order to foster this philosophy internally and externally EMA’s key deliverable for this objective is Policies and Strategies and has attached the following Key Performance Indicators and measures:

KPI:
Australian Emergency Management Committee (AEMC) active
Measure:
AEMC meeting takes place

The Australian Emergency Management Committee was initiated by the emergency management industry to provide a body that can coordinate a national approach in emergency management policy and strategy. One meeting was targeted and achieved in 2001–02.

KPI:
Policy and strategy review
Measure:
Review progress on significant emergency management strategies

EMA has contributed several papers, commentary and the Annex of Good Practice in Disaster Mitigation to the Council of Australian Governments’ Review of Natural Disaster Relief and Mitigation Arrangements. Significant progress has been made on land use planning with the development of guidelines, continuing professional development courses for planners, and support for a national speakers tour in partnership with the Planning Institute of Australia.

Performance measure: Provide enhanced access to emergency management information
To promote ‘Safer Sustainable Communities’ it is imperative that information is available to educate and inform the emergency management industry and community. As such EMA has increased commitment toward developing better emergency management information from national and international sources for EMA, clients and stakeholders. To measure this objective EMA has identified the key deliverable as Information Management and the Key Performance Indicators and measures are as follows:

KPI:
Identify information management needs
Measure:
Number of projects identified and commenced by 30 June 2002

EMA identified five information management projects to be commenced by the targeted date. These included:

· development of Extranet for use by external stakeholders and clients; 

· maximise e-publishing on EMA website;

· develop and publish emergency management material;

· establish partnerships within emergency management industry related to information management;

· identify development opportunities for the EMA Intranet.

These projects were all commenced by the required date.

KPI:
Develop a research agenda
Measure:
Agenda developed and satisfactorily completed
The research agenda is a strategy to influence, guide and initiate emergency management research. EMA aimed to have this developed by 30 September 2001 and successfully achieved this target.

KPI:
Formation of National Steering Committee for Australian Disaster Information Network 
Measure:
Steering committee formed
EMA targeted completion by 31 December 2001 but this was postponed due to the transition from Defence to Attorney-General's Department. The KPI has now been revised and included in this year’s Corporate Business plan for completion by 30 June 2003.

Performance measure: Disaster Assistance complies with Commonwealth procedures
EMA endeavours to ensure that approved coordinated Commonwealth disaster assistance is carried out in accordance with procedures set out in Commonwealth disaster response plans and meets the requirement of State/Territory and Commonwealth requesting authorities. The key deliverable is disaster coordination and the Key Performance Indicators are as follows:

KPI:
Client satisfaction
Measure:
Percentage of authorities that requested assistance that give EMA a satisfaction rating greater than 8/10
Commonwealth disaster assistance was provided for the bushfires in NSW during December 2001/January 2002 and Tropical Cyclone Waka which impacted on the Kingdom of Tonga in January 2002. The requesting authorities, the NSW Government and AusAID, rated the assistance provided as excellent.
KPI:
Currency of plans
Measure:
Percentage of plans due for a three year review that have been reviewed on time
The Commonwealth Government Disaster Response Plan was reviewed during the reporting period. Unplanned reviews of the Australian Government Overseas Disaster Assistance Plan and the Commonwealth Government Reception Plan were also conducted to identify amendments resulting from machinery of government changes following the 2002 federal election. Both plans were re-issued in February 2002. The Australian Contingency Plan for Space Re-entry Debris is currently being reviewed.
KPI:
Conduct exercises
Measure:
Conduct annual exercise
A tabletop exercise of the Australian Government Overseas Disaster Assistance Plan was held on 23 April 2002.  The exercise achieved its aim and identified a number of minor refinements, which will enhance the functionality of the plan.

Performance measure: Leader in emergency management training products and services
Through its institute located at Mt Macedon in Victoria, Emergency Management Australia provides accredited courses related to emergency management. The Institute’s role includes the identification and development of best practice in emergency management, and the development and delivery of accredited educational and training activities which are derived from National Emergency Management Competency Standards. In order to ensure that EMA has the leading training products and services the key deliverable for this performance measure is Education and Training. The Key Performance Indicators are:

KPI:
Client/stakeholder satisfaction
Measure:
Percentage of clients surveyed
EMA has an extensive evaluation procedure, which involves the surveying of every client who participates in a course at the Institute. This includes a before and after analysis that identifies the clients understanding of the core competencies prior to and after the course. It is also an opportunity for the participant to suggest learning opportunities and improvements to the course. The evaluation is a very important tool used for continuous improvement in EMA’s training products and services.

KPI:
Number of activities conducted
Measure:
Activities conducted compared to the program of activities

EMA programmed 103 activities to be conducted between 1 July 2001 and 30 June 2002. These were all conducted in accordance with the program of activities.

KPI:
Training needs analysis
Measure:
Training needs survey completed


The training needs analysis identified emergency management educational improvement opportunities. A survey was conducted with our clients and stakeholders, and has provided information that has been used to guide the development in our educational program. The targeted date for this analysis was 31 December 2001 and it was completed by 30 October 2001.

Performance measure: Value for money for Commonwealth funding
EMA is committed to supporting programs that promote ‘Safer Sustainable Communities’.  Memoranda of Understanding, with defined objectives and performance measures for enhancing emergency management capability, have been signed with each State and Territory. The EMA Emergency Management Projects Program supports projects from the Australian emergency management community that will enhance the national emergency management capability.  The Key Performance Indicators and associated measures are:

KPI:
Memorandum of Understanding performance
Measure:
Percentage of annual milestones identified by States and Territories  that have been satisfactorily completed.

Memoranda of Understanding exist between EMA and the States and Territories with regard to the State Support Package ($4.8 million). The State Support Package is the funding administered by EMA for the development of emergency management capability within the States and Territories. To ensure EMA is receiving value for money the States and Territories are required to report at different intervals, on their performance with relation to these funds. In 2001–02 all reports were received on time and met all agreed performance targets.

KPI:
Emergency Management Australia Projects Program
Measure:
Projects completed
The annual EMA Projects Program provides funding for projects aimed at improving the safety and sustainability of Australian communities. Innovative project proposals addressing risk assessment, prevention, preparedness, response and recovery strategies are considered. Individuals, community groups, business, non-government organisations and government agencies at all levels are encouraged to apply for project funding. During 2001–02 funding was approved for 20 projects, the majority of which where completed within the required timeframe.

KPI:
Review of Emergency Management Projects 
Measure:
Review undertaken

Two reviews of the Emergency Management Projects Program were conducted during 2001–02 aimed at assessing the value of the Program and management processes. The reviews have led to a shift in focus to meet more closely Commonwealth and national objectives.

Output 2.4 – Development and promotion of protective security policy, advice and common standards and practices, and the coordination of protective security services, including counter-terrorism and dignitary protection

The development and promotion of protective security policy, advice and common standards and practices, and the coordination of protective security services, including counter-terrorism and dignitary protection, is an on-going core function of the Department’s Protective Security Coordination Centre (PSCC). 

The PSCC is responsible for the overall coordination of policies, plans and arrangements for countering the assessed threat and risk of politically motivated violence, and for managing the Commonwealth’s protective security responsibilities. Its specific functions include counter-terrorism coordination; dignitary protection; the maintenance of a dedicated security management facility (known as the Watch Office); the development and dissemination of protective security policy; the provision of protective, physical, computer and personal security training to Commonwealth personnel; and the operation of the Australian Security Vetting Service, which is a security clearance advisory service available to all Commonwealth agencies. 

The delivery of all aspects of these protective security services was affected by, and continues to feel the impact of, the September 11 terrorist attacks in the United States, and the consequential shift in the global security environment.

The immediate response of the PSCC to the events of September 11 was to activate, in the early hours of 12 September, Australia’s national crisis management arrangements to coordinate an appropriate protective security and counter-terrorism response within Australia. This included activating the Watch Office, alerting appropriate Commonwealth, State and Territory agencies, including police services, and implementing additional measures for at-risk dignitaries and premises. 

Following the initial response, the Commonwealth took steps to improve Australia’s protective security and counter-terrorism arrangements. These arrangements significantly affected the PSCC. In early 2002, the PSCC was restructured and its staffing levels were increased to ensure the Government’s commitments were achieved. In response to the increased need for constant monitoring of the security environment, the Watch Office was upgraded from a usually dormant status to a dedicated security coordination and response management facility. 

Following the Leaders’ Summit on Terrorism and Transnational Crime on 5 April 2002, the Department, through the PSCC, made significant progress in implementing the recommendations of the Summit. The PSCC is providing secretariat and executive support to the National Counter-Terrorism Implementation Group that is progressing decisions arising from the Summit. One of those decisions is the reconstitution of the Standing Advisory Committee on Commonwealth–State Cooperation for Protection Against Violence (SAC-PAV) as the National Counter-Terrorism Committee, with a broader mandate to cover prevention and consequence management issues. It is also preparing an Inter‑Governmental Agreement on Australia’s national counter-terrorism arrangements for signature by Commonwealth and State and Territory governments. Significant work has also been done on revising the National Anti-Terrorist Plan (NATP) to take account of the Leaders’ Summit findings. The PSCC is working closely with Emergency Management Australia, now part of the Department, in the amalgamation of consequence management issues into the planning for the new National Counter-Terrorism Committee and revised National Anti-Terrorist Plan.

The Department, through the PSCC, is also working to ensure the achievements of the Business-Government Task Force on Critical Infrastructure in relation to the protection of physical critical infrastructure.

In addition to, and in conjunction with September 11 initiatives, the PSCC has continued to contribute to a safer Australia by effectively coordinating the nation-wide delivery of other protective security services, including the provision of protective security policy, training and advice, and the coordination of dignitary protection arrangements.

The increased volatility of the global security environment since September 11 suggests that the demand for PSCC protective security and counter-terrorism services will remain high. Even in the absence of a terrorist attack within Australia, the need to coordinate protection arrangements, develop common standards and practices, and provide protective security advice, training and services will continue to place demands upon the Department, including the PSCC.

The effective delivery of these services has been made possible by the on-going cooperation and contribution of a range of Commonwealth, State and Territory agencies. At the Commonwealth level these agencies are mostly represented on the Special Inter-departmental Committee on Protection Against Violence (SIDC-PAV) and include: the Department of Foreign Affairs and Trade; the Department of Defence; the Department of Finance and Administration; the Department of Immigration, Multicultural and Indigenous Affairs; the Department of Transport and Regional Services; the Australian Federal Police; the Australian Security Intelligence Organisation; the Australian Customs Service; the Australian Protective Service; the Department of the Prime Minister and Cabinet; the Department of Health and Aged Care; and the Parliament House Security Controller. Together, these agencies assist in the development of Commonwealth policies, strategies and arrangements to prevent and respond to threats or incidents of terrorism and other forms of politically motivated violence.

The PSCC provides executive and secretariat support to SIDC-PAV, which meets at least monthly. In the event of a crisis, the PSCC will call and chair an extraordinary meeting of the SIDC‑PAV and form a Special Incident Task Force (SITF) to manage the ongoing situation. In the week after the September 11 attacks, the SITF formed to manage the situation met 14 times following the extraordinary SIDC-PAV meeting which occurred within three hours of the first aircraft crashing into the World Trade Centre. The SITF has continued to meet since with decreasing frequency, currently meeting fortnightly to review the security situation. Such meetings are crucial in providing a coordinated Commonwealth response to any crisis, and proved highly effective in coordinating the Commonwealth response to September 11. The results of SITF meetings are provided to all SAC-PAV agencies.

At the State and Territory level the PSCC works towards a safer Australia with the daily cooperation of all police services and Premiers and Chief Minister’s Departments, each of which is represented on SAC-PAV. The PSCC provides executive and secretariat support for SAC-PAV, which meets twice yearly. SAC-PAV is responsible for the development and maintenance of the National Anti-Terrorist Plan (NATP).

In May 2002, SAC-PAV and the University of Tasmania hosted a very successful conference: Globalising Terror: Emerging Trends in Terrorism. The conference augmented SAC-PAV’s body of knowledge relating to politically motivated violence and provided SAC-PAV members with an opportunity to share their views with international experts on terrorism. Issues addressed included the causes of terrorism, the likelihood and potential nature of terrorist threats to Australia and New Zealand, the range of possible responses to acts of terrorism and their consequences; and developments in counter-terrorism policy worldwide in the wake of the events of September 11.

The knowledge gained from this Conference and similar events may well be reflected in Australian counter-terrorism policies in the coming years.

State and Territory police and emergency services are the primary responders in the event of an act of politically motivated violence. They would be supported, if necessary, by Commonwealth agencies such as the Australian Federal Police and Emergency Management Australia.

The arrangements coordinated by the PSCC are fundamental to achieving a unified whole-of-government response to any Government concern or incident. The coordination arrangements provided under the NATP, and the facilitative role provided by the PSCC, enable the Commonwealth to provide guidance and assistance to State/Territory authorities, and to obtain as quickly as possible, State/Territory information and perspectives on incidents. Such coordination is essential to the successful resolution, investigation and recovery from incidents of terrorism. The Government has taken post-September 11 steps to strengthen the national arrangements and to ensure Australia is well placed to respond to any future incidents.
Performance measure: Effective coordination of security issues through cooperative relationships between governments and law enforcement and justice agencies within and outside of Australia.

The PSCC provides executive and secretariat support to both SIDC-PAV and SAC-PAV. These arrangements ensure that all levels of Government at both the Commonwealth and the State/Territory level are involved in the cooperative formulation of uniform policies and practices relating to all protective security issues.

The cooperative relationships forged between the Commonwealth Government, State and Territory governments and law enforcement, and justice agencies within and outside of Australia, have proved robust and highly effective. This is evidenced by the absence of security failures in the arrangements coordinated and implemented by the PSCC throughout 2001–02. Minor security incidents that have occurred have been successfully resolved through existing procedures. Nevertheless, the PSCC continues to review these standing arrangements to ensure the best possible response to a security incident. 

The Department, through the PSCC, effectively coordinated the nation-wide response to the September 11 terrorist attacks in the United States. It assisted the CHOGM Task Force in the Department of the Prime Minister and Cabinet in providing security for the Commonwealth Heads of Government Meeting (CHOGM) in Brisbane and Coolum in March 2002. No terrorist incidents occurred during CHOGM or in relation to the attacks in the United States to test the adequacy of the counter-terrorism arrangements. Nonetheless, a high level of satisfaction has been expressed by stakeholders and clients, and post-CHOGM and September 11 reports have commented favourably on the high level of preparedness of Australia’s counter-terrorism capability. The SAC-PAV arrangements coordinated by the PSCC have proven highly effective in enhancing the cooperative relationships betweens governments, law enforcement and justice agencies within Australia, particularly with regard to both counter terrorism initiatives and the coordination of protective security. The arrangements made under SAC-PAV have also assisted in providing a more effective response to incidents such as the anthrax scares. SAC-PAV arrangements were crucial in disseminating information relating to the correct way to deal with potential chemical, biological, and radiological issues in the wake of the anthrax incidents in the United States.

The PSCC chairs a working group interacting internationally on chemical and biological counter-terrorism and counter-measures. The working group has facilitated an exchange of intelligence, technical information, procedures and techniques with key allies and will enhance Australia’s ability to respond to any incidents or threats of chemical and biological terrorism.

Over the year, there were a number of major events that tested dignitary protection arrangements. The Department, through the PSCC, undertook a leading role throughout the year in planning protective security arrangements for the large number of foreign dignitaries, Commonwealth holders of high office and diplomatic and consular personnel that required protection. Following the events of September 11, the planned CHOGM was postponed to March 2002, and the venue moved from Brisbane to Coolum, with revised security arrangements.  Over 1000 delegates from 52 delegations (including the Commonwealth Secretariat) attended CHOGM. Heads of Government/State led 35 of these delegations, requiring a high level of complex planning and cooperation with the Queensland Police Service to ensure that security arrangements were appropriate. 

The Department also coordinated protective security arrangements for associated events, including the Commonwealth Business Forum in Melbourne which was cancelled following the postponement of CHOGM 2001.

Concurrent with CHOGM 2002, the visit by Her Majesty Queen Elizabeth II and His Royal Highness the Duke of Edinburgh necessitated a high degree of planning and preparation, due to the changed security environment and widespread media and public attention. There were no security incidents during CHOGM or the Royal Visit, which were widely regarded as very successful events from a security perspective.
The PSCC was also responsible for security planning and coordination for the 2001 federal election. 

Heightened worldwide terrorist threat levels have increased the attention and priority being given to protective security arrangements for dignitaries visiting Australia. Over 250 visits occurred in Australia during 2001–02. Foreign security officials now routinely require higher levels of briefings, facilitation and reassurance, prior to the arrival of their principal. The PSCC has invested additional resources to ensure that foreign security officials have been properly briefed on their roles and responsibilities in Australia, to ensure that they do not breach local laws by assuming operational roles and, for example, attempt to unlawfully carry firearms.

The Watch Office continues to operate 16 hours a day in support of the PSCC’s broader role in developing and maintaining cooperative relationships between governments and law enforcement and justice agencies within and outside of Australia and also provides an after-hours on-call duty officer. The Watch Office plays a central role in managing the Commonwealth’s protective security arrangements, and coordinating the Commonwealth response to significant threats or incidents of terrorism and other forms of politically motivated violence, forming a vital part of the national crisis management arrangements. This also includes meeting the PSCC’s dignitary protection responsibilities and disseminating time-critical security-significant information.

Performance measure: Security education and awareness meets clients needs and reflects standards as set out in the Protective Security Manual.

Increasing the level of security awareness and education has always been a crucial activity for the PSCC, and its role in this area has expanded markedly since the events of September 11. 

In 2001–02 the PSCC Training Centre, whose principal role is to disseminate the Government’s protective security policy and procedures as defined in the Protective Security Manual, conducted 53 courses for 631 participants and 14 seminars for 196 participants. These participants came from 87 agencies and organisations. 

Courses run by the PSCC Training Centre cover all aspects of protective security policy including personnel vetting, physical security, information security, IT security, administrative investigations, security management, risk management and security awareness training. Information technology (IT) security courses were conducted in conjunction with the Defence Signals Directorate, which is responsible for developing and administering security policy on information systems.

The Training Centre conducted continuous evaluation of its training programs. Formal responses by participants were overwhelmingly favourable in relation to course aims, quality of instruction and relevance of course content. Informal comments from Agency Security Advisers and ongoing contact with agency protective security staff, together with a strong inquiry and participation rate, indicated substantial and continuing support for the current program.
Performance measure: Security clearance investigations conducted in accordance with standards specified in the Protective Security Manual in line with Memoranda of Understanding with client agencies.

The Australian Security Vetting Service (ASVS) has been in operation within the PSCC since 1996. Its mission is to provide high-quality personnel security vetting services to Government agencies and private sector contractors engaged in work for the Commonwealth. All work conducted by the ASVS is carried out to the standard required by the Protective Security Manual.

In 2001–02 the ASVS completed 2368 clearances on behalf of some 70 agencies. 

The ASVS utilises the services of trained contractors to undertake security vetting. To respond to demand from clients for more and quicker vetting, the ASVS doubled the number of contractors during 2001–02 to now total in excess of 30. This, with other procedural improvements, resulted in quicker clearances for client agencies. 

The ASVS has maintained its fee schedule from 2000–01. Effective debt reduction resulted in a substantial amount of overdue debt from client agencies being recovered. New internal accounting procedures should prevent further overdue debt arising. A standardised Memorandum of Understanding was prepared and will be disseminated to client agencies in early 2002–03. 

Performance measure: Effective management and coordination of security arrangements for Australian office holders, visiting dignitaries and diplomatic and consular personnel and premises.

The PSCC has effectively managed and coordinated the security arrangements for Australian office holders, visiting dignitaries and diplomatic and consular personnel and premises. The involvement of the AFP and State and Territory Police Services is crucial to the satisfactory functioning of these arrangements. Work in all these areas has substantially increased since the September 11 terrorist attacks in the United States.

Australian Office Holders

The impact of September 11, combined with the demands of the 2001 federal election campaign and opposition to Government and Opposition policies by various issue motivated groups and individuals, resulted in a noticeable increase in the assessed level of threat to Australian office holders. The PSCC responded by coordinating security, in cooperation with police services, in a more comprehensive and resource intensive fashion for a greater number of office holders than previously managed. The increased threat to Federal Ministers from terrorism as well as from issue motivated groups and individuals, has necessitated extensive security planning extending from domestic to international spheres. Travel by a number of Ministers to overseas countries in an environment of increased security threat has required extensive coordination and liaison between a number of Commonwealth agencies and departments.

The provision of physical security is a crucial factor in Australia’s counter-terrorist strategies.  The physical security program provides for physical security measures at the residence and offices of at-risk office holders. Limited upgrades of physical security at the official establishments and the Commonwealth parliamentary offices have been undertaken consistent with the increased threat environment. 

In 2001–02 PSCC, in close cooperation with the AFP, the Prime Minister’s Office and the Department of the Prime Minister and Cabinet, conducted security advances for a number of overseas visits by the Prime Minister.

Visiting Dignitaries

Visiting foreign dignitaries have always brought with them their own protective security requirements and challenges which the PSCC has addressed through coordination and cooperative arrangements between foreign and Australian authorities. These requirements and challenges have significantly increased since September 11, with a commensurate increase in the value and need for PSCC coordination services. In addition to those dignitaries who attended CHOGM, the PSCC provided extensive coordination of numerous high profile or higher-risk visits. These include the State visit by Her Majesty the Queen and the Duke of Edinburgh, Guests of Government visits from Japanese Prime Minister Koizumi, Nigerian President Obasanjo, Greek President Stephanopoulos and Portuguese President Sampaio. The PSCC also coordinated private visits by Former President Clinton (twice) and Former President Bush.

Diplomatic and Consular Security

The PSCC continued to coordinate the provision of security to the foreign diplomatic and consular community in Australia, with the assistance of the AFP and the State and Territory Police Services. This included tasking the Australian Protective Service to provide guarding services, and maintaining close liaison with at-risk foreign diplomatic and consular missions. In the wake of September 11, the number of missions requiring guarding increased significantly and overall security for some protected missions were enhanced. The PSCC also initiated an extensive program of protective security briefings for at-risk diplomatic and consular staff.   

The Department’s ability to effectively manage and coordinate security arrangements for Australian office holders, visiting dignitaries and diplomatic and consular personnel and premises has been significantly enhanced by the establishment of the PSCC Watch Office as a dedicated facility. Issues and concerns that arise outside of normal business hours are now addressed more effectively, and in a more timely manner, than was previously possible. Further improvements in the delivery of this performance measure are anticipated as Commonwealth and State/Territory agencies, in particular the police services, refine their coordination mechanisms with the Watch Office.

Performance measure: Effective protective security practices, procedures and standards for Commonwealth departments and agencies.

The PSCC continued its contribution to effective protective security practices, procedures and standards in the Commonwealth. This was achieved through the provision of specific advice on current policy and practices to agencies; the conduct of information sessions and conferences; the dissemination of policy standards through the work of the PSCC Training Centre; the issue of Protective Security Bulletins and the promotion of the Commonwealth Protective Security Manual 2000 within Government.

There were two significant activities in 2001–02. The first was the facilitation of the first Commonwealth Protective Security Survey. This multi-question survey tool was designed to collect data for analysis to measure the extent of Government agency compliance with the Protective Security Manual 2000’s minimum standards. Initiated as a recommendation from the Inspector-General of Intelligence and Security Review, the survey was disseminated to over 130 Commonwealth agencies. The purpose of the survey was to provide a ‘snap-shot’ of the state of protective security within Government.

The Security in Government Conference 2002 attracted over 400 delegates from Commonwealth agencies for the three-day event, including 67 trade booths participating in the accompanying trade show. The conference provided a forum for developing global security issues in the plenary sessions and interactive workshops.   

Evaluations

SAC-PAV review

In the latter half of 2001, the SAC-PAV commissioned a review to determine the relevance and effectiveness of SAC-PAV. Following September 11, SAC-PAV added an initial phase to the review to focus on the Commonwealth coordination arrangements post September 11.

The review was conducted by Mr Chris Conybeare and Mr Harry Eagleton. The initial phase of the review was conducted over three weeks, ending 19 October 2001, during which time discussions were held with each of the Commonwealth agencies and the various States and Territories represented on SAC-PAV. The report noted ‘that the States and Territories have commented favourably to the review team on the cooperation demonstrated by the PSCC and the flow of information from the Special Incident Task Force (SITF) chaired by the PSCC’.

The phase one report, Commonwealth Arrangements in the Post September 11 Environment, was presented to SAC-PAV at its meeting in November 2001.

The second phase of the review, Review 2002 of the Standing Advisory Committee on Commonwealth/State Cooperation on Protection Against Violence, was conducted from December 2001 to February 2002. The reviewers interviewed Commonwealth, State and Territory representatives on SAC-PAV, former long-term SAC-PAV members and training advisers in a number of capability disciplines. Their report was presented to SAC-PAV at its May 2002 meeting. SAC-PAV has directed various subordinate groups to oversee the implementation of key recommendations.

National anti-terrorist exercise

The national anti-terrorist exercise, New Dawn, was conducted jointly by the Attorney‑General’s Department, the Victorian Police Service and the Victorian Premier’s Department over the period 25–27 June 2002 as part of the SAC‑PAV national training and exercise program. Exercise writers were mindful of the events of September 11 and the subsequent shift in the global security environment. The possibility of changed threats, including incidents involving chemical, biological or radiological agents and attacks on major infrastructure had been factored into exercise planning. Emergency services response and consequence management were integral components of Exercise New Dawn.

The aim of the exercise was to practise and validate the national crisis management arrangements in the new global terrorism environment against threats and incidents of terrorism in order to improve the nation-wide response capability. Objectives included testing national plans and arrangements, ‘call‑out’ of the Australian Defence Force, secure communications and intelligence flow, media management and strategic‑level decision making. The exercise included participation by Victorian emergency services organisations, Australian Federal Police, Emergency Management Australia, and both the Incident Response Regiment (IRR) for evacuation, decontamination and high risk search and the Tactical Assault Group (TAG) of the Australian Defence Force (ADF). In addition to the resources of the Victoria Police, inter-jurisdictional involvement included assets from police services in South Australia, Tasmania and New South Wales being deployed to assist Victoria. Commonwealth and State Ministers participated in the exercise.

The exercise demonstrated the need for close integration of crisis and consequence management arrangements, and the importance of Emergency Management Australia and State and Territory emergency services in managing the possible consequences of a terrorist incident.

Experienced personnel will independently evaluate the exercise. A detailed report will be compiled at the operational and strategic level addressing the specific exercise objectives and lessons learnt. Extensive oral debriefs involving all participants were conducted following the exercise to ensure that lessons learnt were immediately captured. Overall, the exercise was a success and Commonwealth and State security agencies are well placed to handle any potential security incident.

ASNET post implementation review

The national crisis management arrangements, through SAC-PAV, provide for secure communications between Commonwealth, State and Territory security, law enforcement and intelligence bodies through the Australian Secure Network (ASNET). ASNET is a secure e‑mail system at SECRET level.

In October 2001, the ASNET Policy Project Group (APPG) agreed to conduct a post implementation review of ASNET. The review will assist the APPG to make decisions on ASNET’s future development as a robust means of transmitting information by secure means. A user survey was conducted along with client and stakeholder interviews. The review report was completed in June 2002 and will be considered by the APPG at its meeting in August 2002.

Output 2.5 – Management and coordination of the delivery of security and guarding services to meet diplomatic, consular and other Commonwealth responsibilities

The terrorist attacks that occurred in the United States on September 11 and the subsequent war against terror has changed the nature of Australia’s security environment. It has resulted in a very considerable expansion of the guarding program coordinated by the Protective Security Coordination Centre (PSCC), due to the potentially higher level of risk against diplomatic and consular premises.  The PSCC has directed and funded additional Australian Protective Service guarding for a large number of diplomatic and consular premises as well as ministerial premises and offices.  Additional mobile patrols have been put in place to provide protective security coverage to other at risk missions.  The success of the security measures provided is demonstrated by the absence of serious incidents.  The upgrading of the PSCC Watch Office to a permanent installation operating 16 hours a day, with a duty officer on-call after-hours, has increased the effectiveness of the PSCC in this coordination role.  

It is through the on-going cooperation and contribution of a range of Commonwealth, State and Territory agencies that the PSCC is able deliver these services. This is particularly true of the management and coordination of security and guarding services.

Most of these agencies, at the Commonwealth level, are represented on the Special Inter-departmental Committee on Protection Against Violence (SIDC-PAV) including the Department of Foreign Affairs and Trade; the Department of Defence; the Department of Finance and Administration; the Department of Immigration and Multicultural and Indigenous Affairs; the Department of Transport and Regional Services; the Australian Federal Police; the Australian Security Intelligence Organisation; the Australian Customs Service; the Australian Protective Service; the Department of the Prime Minister and Cabinet; the Department of Health and Aged Care; and the Parliament House Security Controller.  These agencies cooperate in the development of Commonwealth policies, strategies and arrangements to prevent and respond to threats or incidents of terrorism and other forms of politically motivated violence.  The PSCC provides executive and secretariat support to SIDC-PAV.  

SIDC-PAV provides a forum for the discussion of a wide range of security issues, including security and guarding issues.  It enables the PSCC to obtain guidance on what levels of threat might apply to diplomatic and consular staff and premises and thus make more informed decisions regarding appropriate levels of guarding.

In the event of an emerging security situation, the PSCC can convene a Special Incident Task Force (SITF), which would comprise representatives of relevant SIDC-PAV agencies and any other appropriate agency.  Such meetings proved highly effective in coordinating the Commonwealth response to September 11, and are vital to the coordination of the Commonwealth response to any crisis,.  The results of SITF meetings are provided to all Standing Advisory Committee on Commonwealth–State Cooperation for Protection Against Violence (SAC-PAV) agencies.

At the State and Territory level the PSCC provides executive and secretariat support for SAC-PAV, which is a cooperative framework for Commonwealth agencies, State/Territory Premiers and Chief Ministers Departments, and State/Territory police services.  The arrangements coordinated through SAC-PAV allow greater cooperation between Commonwealth and State/Territory agencies on a wide variety of security issues, and this has been vital in the provision of security and guarding services.  This has been particularly true in view of the increased organisational and resource burden caused by the September 11 terrorist attacks.

The PSCC has a resource agreement with the Department of Finance and Administration, which provides the PSCC with access to additional funding that can be used in the event of an unforseen increase in the assessed level of threat.  This funding enables the PSCC to facilitate additional short-term or temporary guarding by the Australian Protective Service.  

Performance measure: No security failure attributed to the Protective Security Coordination Centre.

While a number of international events, including the terrorist attacks on the United States and the war against terrorism, had significant security implications for various diplomatic and consular interests in Australia, during 2001–02 there were no security failures attributable to the PSCC. 

This is due in large part to effective mechanisms through which the PSCC coordinates security requirements with relevant Commonwealth, State and Territory agencies, including police services. The mechanisms include the convening of regular and extra-ordinary meetings of the SIDC-PAV and ad hoc security coordination meetings to consider specific issues, regular contact with the SAC-PAV member agencies and contact through the Commonwealth–State duty officer network, which facilitates out-of-hours contact. The regular and timely contact minimised the risk of security incidents occurring and facilitates quick and effective operational responses. 

Performance measure: Level of guarding is commensurate with the level of threat and risk

The Australian Government has specific legal obligations under international conventions and Commonwealth law to protect diplomatic and consular staff and premises. The need for such guarding is extremely difficult to predict due to the volatility of the international security environment. As a result, PSCC has negotiated a resource agreement with the Department of Finance, which provides the PSCC with access to additional funding that can be used in the event of an unforeseen increase in the assessed level of threat. This funding enables the PSCC to task the Australian Protective Service to provide additional short-term or temporary guarding. 

The PSCC continued to ensure that the level of guarding at diplomatic premises was commensurate with the level of threat and risk. This was achieved through a variety of consultative forums, including meetings dedicated to the review of guarding levels for specified diplomatic and consular interests in Australia as well as regular monthly meetings of Commonwealth security agencies.  While this approach has been applied throughout the year, the number of missions assessed to be at risk has increased markedly since September 11.

Evaluations

Australian Protective Service Audit

In 2001–02, PSCC conducted an audit of services provided to the diplomatic community and Australian holders of high office by the Australian Protective Service.  The group reviewed guarding arrangements in relation to the PSCC/ Australian Protective Service Memorandum of Understanding in Canberra, Sydney, Melbourne and Perth.  While the report was favourable, a number of recommendations were made.  The report was furnished to PSCC and Australian Protective Service management and implementation of the report recommendations is currently underway.
Purchaser/provider arrangements

The overdraft fund allocation for financial year 2001–02 was initially $5 million.  This was increased by a further $6.886 million to meet additional guarding requirements arising from the September 11 terrorist attack in the United States.  Final expenditure from the fund for the financial year was $8.019 million.

Output 2.6 – Provision of protective security services

The Australian Protective Service contributed significantly to the Department's progress towards achieving Outcome 2 by providing protective security at the Commonwealth's most sensitive facilities and establishments and by developing new capabilities to support the Government response to the events of September 11.

The objective of providing comprehensive and effective protection for these facilities was entirely met in that there was no significant breach of security at any of the establishments protected by the Australian Protective Service.

A major challenge to the Service was met in the period following the September 11 terrorist attacks on the United States when a period of high threat was declared and a very high additional demand for staff was made on the Australian Protective Service. The additional requirement for protection affected all Australian Protective Service Stations. Increased security requirements in relation to diplomatic protection, airports, the Lucas Heights nuclear reactor, the Department of Foreign Affairs and Trade, Parliament House, Defence establishments and the offices and residences of Australia's high office holders required a surge of approximately 30 per cent in staff requirements.

Additionally and simultaneously, the Australian Protective Service was directed to develop an Air Security Officer (ASO) Program in a very short time period and to enhance and increase its Counter Terrorist First Response capability at airports. Both requirements were met. The ASO Program was designed to provide a deterrent to aircraft hijacking and to provide reassurance to the flying public following the events of September 11. Staff numbers at airports were increased by 162 officers and by 12 Explosive Detection Canines. The enhancement of canines represented a 200 per cent increase in capability. 

The Australian Protective Service continued to provide support to the Government's policy on illegal immigration by responding to requests from the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) for protective security services at mainland Immigration Detention Centres (IDC). In addition, Australian Protective Service staff were continuously deployed from December 2001, to provide support, advice and training at the offshore immigration processing centres at Manus Island and Nauru.

Performance measure: Positive feedback received from Minister and Secretary

The Departments of Foreign Affairs and Trade (DFAT), DIMIA, and the Department of the Prime Minister and Cabinet (PM&C), as well as the Attorney-General’s Department, provided positive feedback on the Australian Protective Service’s continued ability to meet emergency deployments to DIMIA onshore Immigration Detention Centres; provide protective security to Immigration Reception Centres on Nauru and Manus Island; and the ability to provide specialist training to Nauru and PNG Police.

Nauru Police provided positive feedback on the abilities and professionalism of the Service.

The Minister for Justice and Customs provided positive feedback on the successful introduction of the ASO Program.

The Australian Protective Service also received positive feedback from the Department’s Protective Security Coordination Centre (PSCC), diplomatic missions and airports in respect of the high levels of service provided by the Australian Protective Service in response to threat levels imposed following the September 11 terrorist attack in the United States.
Performance measure: Achievement of Business Plan targets, including retention of existing and achievement of new business
All major existing clients were retained. Additional business with existing clients was achieved through the provision of services to meet additional security measures imposed since the September 11 attacks (PSCC, Defence, Australian Nuclear Science and Technology Organisation, and airports).

Significant new business was achieved with the provision of protective security services to DFAT Canberra and a number of Australian missions overseas. Significant new business was also achieved in the area of specialist external training, with a major contract being awarded to the Australian Protective Service by the NSW Sheriffs Department.

NSW fire alarm monitoring services continued to expand with extended coverage to metropolitan and country areas.

A strategic partnership was formed with the Melbourne based Kangan Batman TAFE to facilitate the development and delivery of specialist protective security training, particularly aviation security training.

Security consultancy opportunities further developed with significant new business being secured.

Significant new business was also achieved in the last 10 months by the APS Security Vetting Unit in providing personnel security vetting services for 12 new Government clients, including DFAT, PM&C, the Department of Communications, Information Technology and the Arts and the Department of Finance and Administration.
Performance measure: Satisfactory Annual Rate of Return to Government

The Australian Protective Service achieved a net result after tax of $13.151 million for the period 2001–02 which includes a net operating profit after tax from commercial activities of $1.327 million. There is a net surplus of $11.824 million from appropriated funds, due to unavoidable delays in implementing the new aviation security programs.

Australian Protective Service achieved a profit before corporate tax of $1.896 million. This equated to 4.7 per cent rate of return for the financial period 2001–02. The dividend to the Department of Finance was $0.664 million.

Revenues from Australian Protective Service commercial activities increased by 28 per cent from $57.126 million in 2000–01 to $73.177 million for 2001–02. This increase can be attributed to the additional security measures implemented by Australian Protective Service’s major clients after the events of September 11 and the increased demand by the Department of Immigration and Multicultural and Indigenous Affairs for services at both onshore and offshore detention centres.

Australian Protective Service received appropriated revenue as part of the Government’s response to the events of September 11. A total of  $20.7 million was appropriated for initiatives related to the Australian Protective Service Counter Terrorist First Response role and the Explosive Detection Canine Program at airports nationally, and to establish a new Air Security Officer Program.
Performance measure: Implementation of client management plan and positive response from annual customer surveys
From the comprehensive client survey conducted in 2000–01, the substantial positive feedback has been carried into this reporting period and continues to reflect the strong working relationship between the Australian Protective Service and its clients.

An annual client survey is conducted for Sydney Airport. Results continue to indicate high levels of satisfaction from the client, with an overall satisfaction rating of 94.5 per cent.

Performance measure: Resolution of industrial issues through certification of workplace agreements

Operational staff are covered by the Section 170 MX award, which was handed down by the Australian Industrial Relations Commission on 29 October 2001. The award displaced the three existing certified agreements. All but eight operational staff have terminated their AWAs and are now covered by the Section 170 MX Award. Approximately 135 AWAs are in place, covering mainly administrative staff. The terms of employment of Air Security Officers are covered by an Agency Head’s determination.
Performance measure: Award of International Standards Organisation Quality rating
The Australian Protective Service remains a Quality accredited organisation. The Australian Protective Service is currently developing processes to comply with certification requirement for ISO9001:2000. The Quality program for the Australian Protective Service has grown to cover new sites as a result of the enhanced Aviation Security Program.

Evaluations

Review of financial processes and pricing structure 

A partial review was conducted, however, due to the Federal Government’s decision to move the Australian Protective Service to the Australian Federal Police (AFP) the review was put on hold. The review will be considered as part of the AFP/ Australian Protective Service integration.

Output 2.7 – Facilitation of the delivery of high quality national policing information services

This output, which covers the work of CrimTrac, has been part of the Department’s outcomes-outputs framework since appearing in the Attorney-General's Portfolio Additional Estimates Statements 2000–01. CrimTrac became an executive agency under the Public Service Act 1999 on 1 July 2000, and on 1 July 2002 became a prescribed agency under the Financial Management and Accountability Act 1997 (FMA Act).

As an executive agency CrimTrac produced its own annual report on its operations for the 2000–01 and 2001–02 reporting periods.  However its financial statements were presented on both occasions in the Attorney-General's Department annual report (the 2001–02 statements appear at page 319 of this report).

CrimTrac is now operating as a totally separate agency within the Attorney-General’s Portfolio.  From the 2002–03 reporting period, CrimTrac will present its financial statements as part of its annual report on operations.

A specific output relating to the work of CrimTrac appears in the Attorney-General's Portfolio Budget Statements 2002–03, as the preparation of the PBS preceded the announcement of CrimTrac gaining prescribed agency status. Action is in train to remove the CrimTrac output from the Department’s outcomes-outputs framework.
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NGO
Non-government organisation

NII
National Information Infrastructure

NIDS
National Illicit Drugs Strategy

NIS
National Information Service

NJCA
National Judicial College of Australia

NLA
National Legal Aid

NLEPB
National Law Enforcement Policy Branch

NMVTRC
National Motor Vehicle Theft Reduction Council

NNTT
National Native Title Tribunal

NOIE
National Office for the Information Economy

NPII
National Personal Insolvency Index

NPPs
National Privacy Principles

NSW
New South Wales

NT
Northern Territory

NTA
Native Title Act 1993

NTAIS
Northern Territory Aboriginal Interpreter Service

NTCC
Native Title Coordination Committee

NTCF
Native Title Consultative Forum

NTD
Native Title Division

NTJDS
Northern Territory Juvenile Diversion Scheme

NTJDU
Northern Territory Juvenile Diversion Units

OATSIA
Office of Aboriginal and Torres Strait Islander Affairs

OECD
Organisation for Economic Cooperation and Development

OFPC
Office of the Federal Privacy Commissioner

OGO
Office of Government Online

OH&S
Occupational health and safety

OIL
Office of International Law

OLD
Office of Legislative Drafting

OLSC
Office of Legal Services Coordination

ONCB
Office of the Narcotics Control Board

OSCA
Office of Strategic Crime Assessments

OSI-SIG
Open Source Information Special Interest Group

PAES
Portfolio Additional Estimates Statements

PAU
Public Affairs Unit

PBS
 Portfolio Budget Statements

PDF
 (Adobe) Portable Document Format

PDR
Primary dispute resolution

PDS
People Development Strategy

PDRU
Primary Dispute Resolution Unit

PM&C
Department of the Prime Minister and Cabinet

PNG
Papua New Guinea

PPQ
Possible parliamentary question

PSCC
Protective Security Coordination Centre

PSMPC
Public Service and Merit Protection Commission

PSPC
Protective Security Policy Committee

QC
Queen's Counsel

QoN
Question on Notice

RAAF
Royal Australian Air Force

RIS
Regulation Impact Statement

RRT
Refugee Review Tribunal

SAC-PAV
Standing Advisory Committee on Commonwealth-State Cooperation for Protection Against Violence

SAP
Systems Applications Products

SCAG
Standing Committee of Attorneys-General

SCALEplus
Statutes, Cases Automated Legal Enquiry (with Internet access)

SCCRR
Standing Committee on Copyright and Related Rights

SDA
Sex Discrimination Act 1984
SDPU
Sydney Diplomatic Protection Unit

SELCF
Senior Executive Leadership Capability Framework

September 11
Terrorist attacks on the United States of America on 11 September 2001

SES
Senior Executive Service

SELI
Strengthening Economic Legal Infrastructure

SIDC-PAV
Special Inter-departmental Committee on Protection Against Violence

SITF
Special Incident Task Force

SLJB
Security Law and Justice Branch

TAFE
Technical and Further Education

TAG
Tactical Assault Group

TMRO
Trade Measures Review Officer

TMRS
Trade Measures Review Secretariat

TWU
Transport Workers Union

UN
United Nations

UNCITRAL
United Nations Commission on International Trade Law

UNCRAM
United Nations Convention on Recovery Abroad of Maintenance

UNIDROIT
An international institution for the unification of private law

UNTAET
United Nations Transitional Authority in East Timor

US
United States (of America)

VIEWS
Computer based on-line legal information system

VRB
Veterans' Review Board

WA

Working Group on Legal Cooperation 

WILES
Women in Law Enforcement Strategy

WIPO
World International Property Organisation

WTO
World Trade Organisation
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