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This submission relates solely to the proposal to increase the minimum debt for a creditor’s petition from $2,000.00 to $10,000.00.

The proposal is ill-founded and misconceived.  It demonstrates a failure to comprehend the reasons for the existence of the Bankruptcy Act and the issues surrounding individual insolvency.  I note at the same time that no such proposal exits in relation to corporate bodies where the threshold remains at $2,000.00.

I have practised law in the bankruptcy jurisdiction of the Federal Court of Australia and Federal Magistrates’ Court of Australia for 20 years.  I appear in bankruptcy matters in these Courts 100 – 150 times per year.  One gains a valuable insight into the workings of the bankruptcy courts and sees first hand the category of individuals and the type of problems that they confront when caught within the system.

Increasing the threshold sum to $10,000.00 will essentially frustrate and prevent creditors from pursuing debtors for monies rightfully owing to them.  The bankruptcy process is the only effective method by which creditors are able to pursue individuals for monies properly owing to them.

As the Attorney-General correctly points out, “it is wrong to set in motion all the machinery of bankruptcy for the purpose of winding up a debtor’s estate when, as is often the case, one creditor has a debt due to him of an amount not much more than $2,000.00.”  The reality is this is “not often the case”.  The reality is that this is very rarely the case and as such, is no reason at all let alone a compelling reason to change the status quo.

I make the additional following points:

1. debtor’s petitions (voluntary bankruptcies) far outweigh creditor’s petitions (involuntary bankruptcies).

2. the number of individuals bankrupted on creditor’s petitions for amounts of less than $10,000.00 is minuscule in the scheme of enforcement actions nationwide and particularly in relation to the number of bankruptcy notices issued for these amounts.

3. Invariably, for those persons bankrupted for amounts for less than $10,000.00, there exists a list of other creditors who are also owed monies.  I know this from the trustee reports that I have access to over the course of a year.  Bankruptcy trustees will also confirm this.

4. Individuals will more often than not reach a settlement with a creditor and insodoing avoid bankruptcy.

5. Individuals with “one off” debts under $10,000.00 rarely became bankrupt.  The suggestion that to increase the threshold will prevent telcos, banks or utility companies from bankrupting individuals for “one off” debts is misconceived because the facts are that invariably these individuals owe money to a list of creditors.  In that sense, the debt is not a “one off”.

6. It is important to recognise that the Bankruptcy Act exists to protect debtors and creditors.  It is not simply a method of enforcement available for creditors.

7. Looking at matters from another perspective, bankruptcy action by creditors can in effect assist persons with financial problems as it causes such people to address their financial difficulties and take remedial action to correct any inbalance.  This is something I have often experienced over many years practising in this area of the law.

Although I primarily act for creditors, debtors have often thanked me for “assisting them”.  They are forced to re-examine their financial circumstances, refinance or enter into satisfactory arrangements with their creditors.  In all of these scenarios it is a win/win situation for the individual concerned and the creditor.  Lifting the threshold to $10,000.00 will allow a lot of this debt to fall between the cracks and became, for debtors, “non-addressed debt”.  This will cause bigger problems for these persons down the track.

8. Increasing the threshold to $10,000.00 will result in a massive torrent of debt coming into existence throughout the economy.  The debt levels of individuals will increase and the reality is small businesses will struggle due to an inability to recover debt and therefore maintain cash flow.

9. A significant argument against the lifting of the threshold is that debtors already have other means available to them to avoid bankruptcy under the Bankruptcy Act via Part IX and Part X.  The ever increasing popularity of debt agreements is a clear indicator of this.

10. It is not my experience that “the majority of bankruptcies relate to consumer debts and involve people with relatively few assets and little income”.  On the contrary, a significant proportion of bankruptcies in my experience are of people who have assets but choose for whatever reasons “to ignore the problem”.  I can offer, if required and subject to privacy considerations, numerous examples of this.

All participants in the bankruptcy jurisdiction (and particularly creditors) are aware that bankruptcy is not to be used as a debt collection tool.  They know that such actions are commenced in effect on behalf of all creditors.  That said however, the reality is and always has been that every creditor who sets foot into a bankruptcy court does so for the purpose of recovering monies rightfully owing to him.  It is trite to suggest that the practicality of the matter is otherwise.

In summary, only regular involvement in the bankruptcy jurisdiction and the experience and knowledge that flows from that, allows one to comprehend what creditors and debtors are and are not doing.  It is not right to suggest that the proposed change is required to prevent creditors from bankrupting debtors for “one off” relatively small debts.  The fact is and trustees’ reports will verify, that there is never a “one off” debt but in fact such debts, if you wish to class them as such, are the tip of the ice berg.

That said, it is in my view appropriate to increase the minimum threshold to accommodate changing economic circumstances.  My submission would be that the current level of $2,000.00 should be doubled to $4,000.00.
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