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Preface

The Copyright Law Review Committee was established in 1983 by the Attorney-General

as a specialist advisory body to report to the Government on specific copyright law issues

referred to it for its consideration.

From 1983 to 1995 the Committee was chaired by the Hon. Justice I.F. Sheppard AO,

then a Judge of the Federal Court of Australia and President of the Copyright Tribunal.

During that period the Committee reported on eight references: the meaning of

‘publication’ in the Copyright Act 1968 (Cth) (the Copyright Act); the use of copyright

material by churches; performers’ protection; moral rights; the importation provisions of

the Copyright Act; conversion damages; journalists’ copyright; and computer software

protection.

In 1995 the then Minister for Justice reconstituted the Committee and asked it to advise

on simplification of the Copyright Act. Mr Peter Banki, formerly a member of the

Committee, was appointed Chairman. Following the 1996 federal election, the Attorney-

General, the Hon. Daryl Williams AM QC MP, reviewed the structure and function of

the Committee and relocated its Secretariat to Canberra. In May 1996 Mr Banki resigned

from the Committee.

In September 1996 the Attorney-General appointed Professor Dennis Pearce as the

Chairman of the Committee. The Committee recently completed a report on the

simplification of the Copyright Act in two parts. Part 1: Exceptions to the Exclusive Rights

of Copyright Owners was published in September 1998. Part 2: Categorisation of Subject

Matter and Exclusive Rights, and Other Issues was published in February 1999.

Preface
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The Committee

Professor Dennis Pearce is Chairman of the Committee. The other members of the

Committee are Ms Maureen Barron, Ms Susan Blackwell, Ms Mara Bún*, Mr Tom

Cochrane, Mr Chris Creswell and Dr Warwick A. Rothnie.

Enquiries concerning the Committee and its work should be directed to:

Director

Copyright Law Review Committee Secretariat

Attorney-General’s Department

Robert Garran Offices

National Circuit

BARTON  ACT  2600

ph: 02 6250 6076

fax: 02 6250 5989

email: clrc.secretariat@ag.gov.au

* Ms Bún resigned as a member of the Committee on 29 February 2000.

Course of the reference

On 20 April 1999 the Attorney-General asked the Committee to inquire into and report

on the need for changes to the jurisdiction and procedures of the Copyright Tribunal

under Part VI of the Copyright Act. The Committee’s terms of reference are set out

below. In carrying out its reference, the Committee advertised widely, invited submissions

from a wide variety of interests and carried out consultations with key interest groups

and affected parties. (A list of those who made submissions to the Committee is at

Appendix A.)

On 18 June 1999 the Committee published an issues paper, Jurisdiction and Procedures of

the Copyright Tribunal. The paper invited submissions on the matters raised in the

Committee’s terms of reference. The paper identified and described the key elements of

the current Copyright Tribunal regime, and identified many of the issues associated with
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an expansion of its jurisdiction and with any changes to the procedures of the Tribunal.

Twenty submissions were received in response to the issues paper.

On 11 August 1999 the Committee held a meeting in Sydney with Justice Burchett and

former Justice Sheppard, the current and past Presidents respectively of the Copyright

Tribunal. The Justices provided valuable insight based on their experience of serving on

the Tribunal and responded to issues arising out of the submissions received from interests

in relation to the issues paper. On the same day the Committee also met with Mr Shane

Simpson, author of the Review of Australian Copyright Collecting Societies, to seek his

response to issues raised by interests in response to the issues paper.

Pursuant to paragraph 2(a) of the Committee’s terms of reference, the Chairman of the

Committee met with Mr Henry Ergas, the Chairman of the Intellectual Property and

Competition Review Committee (IPCRC), on two occasions, in September and October

1999, to discuss the progress of the IPCRC’s reference and that of the Committee.

On 27 September 1999 the Committee held a half-day forum in Sydney (referred to in

this report as the ‘September forum’) with particular interests to discuss issues relevant

to its reference. Representatives from copyright industry bodies and user organisations

attended the forum. (A list of interests represented at that meeting is at Appendix B.)

On 9 February 2000 the Committee published a draft report on its findings and proposed

recommendations for public comment. Fifteen submissions were received by the

Committee in response to the draft report. The Committee considers that the small

number of submissions it received in response to the draft report indicated that its draft

recommendations were largely uncontroversial.

This final report on the Jurisdiction and Procedures of the Copyright Tribunal is an amended

version of the Committee’s draft report. It is the Committee’s intention that readers be

able to study this report without the need to refer to the draft report.

The Committee’s recommendations in this report have remained substantially the same

as those in its draft report. However, in light of submissions received in response to the

draft report and further consideration, the Committee has changed some of its draft

recommendations. The most significant of those changes are those in relation to marking,
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record-keeping and remuneration notices (Chapter 11); input arrangements (Chapter

12); and untraceable copyright owners (Chapter 18).

The Terms of Reference

1. The Copyright Law Review Committee (the Committee) is to inquire into

and report on the need for changes to the jurisdiction and procedures of the Copyright

Tribunal under Part VI of the Copyright Act 1968. The Committee should assess the need

to increase the Tribunal’s capacity to address matters arising under the Copyright Act,

and related legislation, having regard to new uses of copyright materials made possible

by ongoing technological developments. The Committee should also examine ways to

facilitate access by parties to the Tribunal.

In so doing, the Committee should consider:

(a) the Tribunal’s structure, constitution, rules and practices;

(b) the existing jurisdiction of the Tribunal under Part VI of the Copyright

Act and the scope for any expansion in the Tribunal’s role to cover new

uses of copyright materials, including electronic uses, and any regulatory

mechanisms that may be used to effect that cover;

(c) the consequences of any expansion in the Tribunal’s role on its

administration;

(d) the need and desirability for an independent alternative dispute resolution

mechanism to complement the Tribunal’s jurisdiction and procedure;

(e) the costs and benefits on business, consumers and the community as a

whole of any expansion in the Tribunal’s role to cover new uses of

copyright materials, including electronic uses, and of any independent

alternative dispute resolution mechanisms;

(f) how Part VI of the Copyright Act could be simplified to incorporate any

proposed recommendations;
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(g) whether there is a need to actively promote the Tribunal to persons who

may wish to use the Tribunal;

(h) incidental matters arising from the examination of points (a) to (g),

which are able to be addressed by the Committee within the time frame

for the reference; and

(i) a strategy to implement and review any recommendations made by the

Committee.

2. In undertaking the inquiry the Committee will have regard to:

(a) the recommendations and findings made in relevant Government reviews

or inquiries (including the review of the Copyright Act in 1999–2000

under the Commonwealth’s Legislation Review Program) and any reports

by relevant expert or advisory bodies including the views of relevant

expert or advisory bodies and other interests;

(b) any relevant amendments to the Copyright Act or associated regulations

that are introduced into Parliament, or which the Government

announces are proposed to be introduced or are being considered;

(c) any relevant international copyright obligations including those in

treaties to which Australia is considering becoming a party;

(d) the principle that legislation which restricts competition should be

retained or new legislation made only if the benefits to the community as

a whole outweigh the costs; and if the objectives of the legislation can

be achieved only by restricting competition;

(e) domestic and international tribunal models;

(f) the possible effect on the operation and complexity of any future copyright

legislation as a result of the need to introduce new transitional provisions

relating to Part VI of the Copyright Act; and

(g) the Government’s policy that the compliance costs and paper work

burden on small business should be reduced where feasible.
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3. In undertaking the review, the Committee is to advertise widely and consult

with key interest groups and affected parties.

4. In undertaking the review and preparing its report and associated

recommendations, the Committee is to report to the Attorney-General by 30 April

2000.
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Abbreviations

AAT Administrative Appeals Tribunal

ABC Australian Broadcasting Corporation

ACC Australian Copyright Council

ACCC Australian Competition and Consumer Commission

ADA Australian Digital Alliance

ADR alternative dispute resolution

ALCA Arts Law Centre of Australia

ALCC Australian Libraries Copyright Committee

ALRC Australian Law Reform Commission

AMCOS Australasian Mechanical Copyright Owners’ Society

APRA Australasian Performing Right Association

ARIA Australian Recording Industry Association

art. article

arts. articles

Berne Convention Berne Convention for the Protection of Literary and

Artistic Works

CAL Copyright Agency Limited

CASL Council of Australian State Libraries

CCG Copyright Convergence Group

CLRC Copyright Law Review Committee
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Abbreviations

Copyright Act Copyright Act 1968 (Cth)

Digital Agenda Bill Copyright Amendment (Digital Agenda) Bill 1999

(Cth)

DoCITA Commonwealth Department of Communications,

Information Technology and the Arts

Don’t Stop the Music! report Don’t Stop the Music! Report of the Inquiry into Copyright,

Music and Small Business (1998)

FACTS Federation of Australian Commercial Television Stations

FARB Federation of Australian Radio Broadcasters

IPCRC Intellectual Property and Competition Review

Committee

LCA Law Council of Australia

MCEETYA Ministerial Council on Employment, Education,

Training and Youth Affairs

NCC National Competition Council

non-statutory licence A licence agreed, or offered on the basis of agreement,

between the owner and a user of copyright (or their

agent) allowing the doing of an act comprised in the

copyright

PPCA Phonographic Performance Company of Australia

PRS Performing Right Society, UK

r. regulation/ rule

rr. regulations/ rules

Rome Convention International Convention for the Protection of

Performers, Producers of Phonograms and Broadcasting
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s. section
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SBS Special Broadcasting Service
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Simpson Report Review of Australian Copyright Collecting Societies (1995)

Spicer Committee Report Report of the Committee Appointed by the Attorney-General

of the Commonwealth to Consider What Alterations are

Desirable in the Copyright Law of the Commonwealth (1959)

statutory licence A licence under a provision in the Copyright Act

allowing the doing of an act comprised in the copyright

without the permission of the copyright owner, subject

to terms set out in the provision

transactional licence A licence for any copyright use, including a multiple

use, in respect of:

(a) a single work or other subject matter;

(b) the works of a single author;

(c) the films, sound recordings or broadcasts of a single

maker of each of those subject matter; or

(d) the published editions of a single publisher. Such

a licence is distinct from a licence scheme. (The

Committee has also set out this definition at

paragraph 11.44.)

TRIPs Agreement on Trade-Related Aspects of Intellectual

Property Rights

Vi$copy Visual Arts Copyright Collecting Society

WCT WIPO Copyright Treaty

WIPO World Intellectual Property Organisation

WPPT WIPO Performances and Phonograms Treaty
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Section One — Consolidated Recommendations

Chapter 10 Competition policy

10.16 The Committee considers that the Copyright Tribunal is functioning well and

that it performs a role that would not be as effectively performed by another existing

body. However, the Committee considers that its function would be enhanced by the

adoption of the Committee’s recommendations set out in the following chapters of this

report.

Chapter 11 Output arrangements

11.12 The Committee recommends that the Act be amended so that the jurisdiction

of the Tribunal applies to collectively administered licences (whether statutory or non-

statutory licences) concerning all types of copyright material and copyright uses. (The

Committee’s particular recommendations to give effect to this recommendation are set

out below.)

11.20 The Committee recommends that ss. 55(1)(d)(ii)(B) and 59(5) (and the

regulations made under those provisions) be repealed and the Tribunal’s jurisdiction to

determine the manner in which the royalty is payable in the absence of agreement between

the parties be the basis for determining a dispute between the parties.

11.31 The Committee recommends that the Copyright Tribunal’s jurisdiction be

extended to allow it to determine a dispute about any matter relating to an agreement

between an ‘administering body’ and the declared collecting society under Part VA or

VB, which is outside the terms of the statutory licence. (The Committee notes that this

recommendation is consistent with its majority recommendation at paragraph 11.100

Consolidated
recommendations
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below, in relation to non-statutory licences, for the Tribunal’s jurisdiction to extend to

all licence schemes and transactional licences administered by a collecting society.)

11.32 The Committee recommends that the detailed requirements for marking,

record-keeping and inspection under s. 47A be repealed in favour of a single provision

that those details should be left to the agreement of the parties or, failing agreement,

determination by the Copyright Tribunal.

11.67 The Committee recommends that the jurisdiction of the Tribunal over non-

statutory licences be confined exclusively to the review of licences administered by a

collecting society, and that the Act be amended accordingly.

11.94 The dissenting member recommends that the Act be amended to extend the

jurisdiction of the Copyright Tribunal to licence schemes, but not transactional licences,

administered by a collecting society.

11.100 The majority of the Committee recommends that the Act be amended to extend

the jurisdiction of the Copyright Tribunal to all licence schemes and transactional licences

administered by a collecting society.

11.101 (The majority of the Committee further notes its recommendation at

paragraph 11.67 that the jurisdiction of the Tribunal be confined exclusively to the review

of licences administered by a collecting society.)

11.108 The Committee recommends that no amendment be made to the Act to

establish a register of collecting societies for the purpose of determining the jurisdiction

of the Tribunal under the Act.

11.121 The Committee recommends that the definition of ‘licensor’ in s. 136 of the

Act be amended so that it applies to a person or a body of persons, if the Tribunal is

satisfied that the person or body collectively administers rights in respect of a substantial

number of works or other subject matter in a class. Additionally, the Committee

recommends that the definition of ‘licensor’ apply to a person or body of persons that

administers a licence scheme, whether or not that person or body also administers

transactional licences or carries on some other type of activity.
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11.129 The Committee recommends that the Tribunal have jurisdiction to substitute

a licence scheme if such a scheme is put forward by a party, in addition to its existing

jurisdiction to vary or confirm a scheme or specify charges and conditions in relation to

licence schemes. Likewise, the majority of the Committee recommends that the Tribunal

have a power to substitute, vary or confirm a transactional licence put forward by a party.

Chapter 12 Input arrangements

12.21 The Committee recommends that the jurisdiction of the Tribunal not be

amended to include a power to review input arrangements generally, subject to the

Committee’s recommendation at paragraph 12.22 below.

12.22 The Committee recommends that a declared collecting society have the ability

to make an application to the Tribunal for an order confirming, varying or substituting

an existing or proposed scheme of distribution.

Chapter 13 Declaration of collecting societies

13.15 The Committee recommends that the Attorney-General retain the power to

declare a collecting society for the purposes of Parts VA and VB (and under the proposed

statutory licence for retransmission of free-to-air broadcasts set out in the Digital Agenda

Bill), in the first instance, and to revoke such a declaration.

13.16 The Committee further recommends that the Act be amended so that the

Attorney-General may exercise a discretion to refer an application for declaration to the

Tribunal if s/he considers it appropriate in the circumstances. Consistent with that

recommendation, the Committee recommends that the Attorney-General have the power

to refer a question of a revocation of a declaration of a collecting society under Part VA

or VB to the Copyright Tribunal if s/he considers it appropriate in the circumstances.
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Chapter 14 Compulsory referral of licences

14.15 The Committee recommends that there be no change to the Tribunal’s

jurisdiction to adopt a mechanism for compulsory referral of licence disputes.

Chapter 15 The determination of equitable
remuneration

15.13 The Committee recommends that the Act not prescribe factors to which the

Tribunal may have regard in determining remuneration under the various statutory

licences. The Committee does not intend by this recommendation that there be any

change to the approach of the Tribunal in deciding issues which it has developed to date.

15.14 In accordance with that recommendation, the Committee recommends that

ss. 153A(3)(b) and 153C(3) of the Act, and the regulations made under those provisions,

be repealed.

15.18 In relation to the Digital Agenda Bill, the Committee recommends that:

• no factors be prescribed for the Tribunal to have regard to for the determination of

the equitable remuneration payable by retransmitters to underlying copyright holders

for the retransmission of free-to-air broadcasts; and

• no factors be prescribed for the Tribunal to have regard to in relation to the

determination of equitable remuneration for copying and transmitting material in

electronic form.

Chapter 16 Guidelines regarding what is
‘reasonable in the circumstances’

16.14 The Committee recommends that no change be made to the Act to codify

factors for the Tribunal to take into account when determining what is ‘reasonable in

the circumstances’ in relation to licences.
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Chapter 17 Anomalies in statutory licences

17.06 The Committee recommends that ss. 135H and 135ZV of the Act not be

amended to extend the Copyright Tribunal’s jurisdiction to include the power to determine

a record-keeping system.

17.13 The Committee recommends that ss. 135H(2) and 135ZV(2) be omitted from

the Act.

17.15 The Committee recommends that ss. 135J(4) and 135ZW(4) be omitted from

the Act.

Chapter 19 Membership of the Copyright Tribunal

19.10 The Committee recommends that more presidential and non-presidential

members be appointed to the Tribunal. The non-presidential members should be people

with relevant industry experience and care should be taken to ensure that there is an

even representation of people from both copyright owner and user backgrounds among

appointees.

Chapter 20 Practice and procedure

20.29 The Committee recommends that, where appropriate, the Tribunal employ

the case management mechanisms of the Federal Court. It should also use other strategies,

such as deciding matters on the papers, if appropriate.

20.30 The Committee does not recommend that the Tribunal be required to hand

down preliminary determinations.

20.31 The Committee recommends that the Tribunal be given the same express power

to control the use of expert evidence as the Federal Court, including power to appoint

experts to assist it in dealing with technical evidence and to receive expert evidence by

using the panel approach.
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20.32 In order to ensure flexibility, the Tribunal should retain a wide discretion as to

its procedures.

20.33 The Committee recommends that r. 40D of the Copyright Tribunal (Procedure)

Regulations 1969 be amended to allow the Tribunal to continue to hear a matter where

a discrete question of law is referred to the Federal Court. However, the regulation should

prevent a final decision by the Tribunal pending the decision of the Federal Court on the

question of law.

Chapter 21 Alternative dispute resolution

21.23 The Committee recommends that collecting societies adopt ADR for the

resolution of their disputes with copyright users and potential users, as well as their disputes

with members.

21.24 In keeping with the earlier recommendation (at paragraph 20.29) for the

Tribunal to adopt a more active case management approach, the Committee recommends

that the Copyright Tribunal should encourage parties to explore ADR and should have

the power to compel them to do so where the Tribunal thinks it is appropriate.

21.25 The Committee recommends that the Copyright Tribunal utilise the Federal

Court mediation service as an effective form of ADR. It should also be able to refer

matters for private mediation.

Chapter 23 Ombudsman

23.05 The Committee does not recommend the establishment of an ombudsman of

collecting societies by the Government. The Committee notes that this recommendation

is no barrier to collecting societies establishing their own industry ombudsman.
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Chapter 24 Accessibility and promotion of the
Copyright Tribunal

24.06 The Committee recommends that collecting societies notify parties that they

may take up a dispute with the Copyright Tribunal (including an outline of its procedures

and functions) at the time of sending out notifications of decisions regarding licence

applications. The Committee acknowledges that this may not always be necessary,

depending on the constituency of the particular collecting society.
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Chapter One — Purpose of the Copyright Tribunal

History and background

1.01 The Copyright Tribunal is a specialist administrative body established primarily

for the purpose of dealing with disputes regarding statutory licences and particular non-

statutory licences. The Copyright Tribunal is established under Part VI of the Copyright

Act and its jurisdiction is provided for in Division 3 of Part VI.

1.02 While the jurisdiction provided for is complex, the Tribunal generally speaking

has the function of determining remuneration payable under the statutory licence schemes

provided for in the Act, and has jurisdiction in respect of licence schemes falling within

the definition of a ‘licence scheme’ in s. 136, where the scheme has been referred to it by

a party.

1.03 Pressure for a tribunal arose in Australia after the formation of the Australasian

Performing Right Association (APRA) in 1926, which first licensed the public

performance right in musical works. Similar concerns were expressed in the UK about

the equivalent position of the Performing Right Society (PRS) and that of Phonographic

Performance Limited, which was established by the record industry in 1934 to exploit

the performing right in sound recordings.

1.04 In 1932 a Royal Commission (the Owen Commission) was formed to inquire

into and report on the exploitation of the performing rights in response to those concerns.1

The Owen Commission concluded that APRA performed its functions to the benefit

both of owners, ‘who individually cannot effectively protect their interests’, and of the

users of copyright.2 It recommended the establishment of a tribunal to counterbalance

the position of APRA which it described as ‘a super-monopoly controlling, or claiming

to control, most of the music which users in public must use and is able to dictate its

own terms’.3

Chapter 1
Purpose of the Copyright
Tribunal
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However, that recommendation was not acted upon because of doubts about whether an

enactment providing for compulsory arbitration of disputes between APRA and other

bodies would be consistent with the Berne Convention.

1.05 In Australia the Copyright Tribunal was established by s. 138 of the Copyright

Act in response to the perceived need to control the exercise by collecting societies or

other organisations of the rights given to them by copyright owners in respect of the

public performance and broadcast of their musical works and sound recordings. To a

large extent, the current limited jurisdiction of the Copyright Tribunal is explained by

that background. It is notable that the current jurisdiction of the Copyright Tribunal

(with the significant exceptions of the statutory licences under Parts VA, VB and

Division 2 of Part VII of the Act) centres on statutory and non-statutory licensing matters

relating to the public performance and broadcasting of sound recordings and of literary,

dramatic or musical works (or an adaptation thereof) and the recording of musical works.

1.06 The jurisdiction and nature of the Copyright Tribunal, as it is today, was largely

built on the recommendations of the 1959 Report of the Committee Appointed by the

Attorney-General of the Commonwealth to Consider What Alterations are Desirable in the

Copyright Law of the Commonwealth (the Spicer Committee Report). One of the major

problems which the Spicer Committee was called on to solve was whether or not the

provisions of the UK Copyright Act 1956 should form the basis of an Australian Copyright

Act. As the rationale for the Australian Copyright Tribunal’s current jurisdiction arose

substantially from that report, and from the UK model to which the Spicer Committee

had regard, it is instructive for the Committee to outline that model and the relevant

recommendations of that report.

1.07 Part IV of the UK Copyright Act 1956, which established the UK Performing

Right Tribunal, implemented recommendations by the 1951 UK Board of Trade

Committee (the Gregory Committee) for the establishment of a standing tribunal with

binding powers of determination in cases where conditions of monopoly or quasi-

monopoly obtained, for example, disputes with PRS or in respect of rights owned by a

limited number of companies, such as the performing right in sound recordings. It

recommended that licences granted or refused except on certain conditions by individual

authors for the performance of their work should not be subject to the Tribunal’s

jurisdiction.
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1.08 The Spicer Committee agreed with that recommendation and recommended

that the Australian Copyright Tribunal should, in relation to the performing and

broadcasting rights (the ‘performing rights’), have jurisdiction to determine disputes

between persons or organisations requiring licences and the following bodies:

(a) organisations which have as one of their main objects the negotiation or granting

of licences to perform or broadcast literary, dramatic or musical works;

(b) in the case of licences to perform or broadcast a sound recording, the owner of

copyright in the recording or any person or body authorised to grant or negotiate

the granting of such licences; and

(c) in the case of licences to perform publicly television broadcasts to a paying audience,

the owner of copyright in the broadcast or any person or body authorised to grant

or negotiate the granting of such licences.4

1.09 In relation to paragraph (a), the Committee further recommended that:

the same limitation as appears in the proviso to section 24(3) of the 1956 Act, namely,

that it shall not extend to an organisation by reason that its objects include the negotiation

or granting of individual licences, each relating to a single work or the works of a single

author, if they do not include the negotiation or granting of general licences, each

extending to the works of several authors. The purpose of this is to exclude publishers

and producers whose practice is to grant individual licences in respect of particular plays

or musical works.5

1.10 While the Committee’s general recommendations in relation to the performing

rights and the statutory licence for the recording of musical works (among others) were

ultimately enacted, its recommendation for a limitation on the scope of paragraph (a)

was not. The then Attorney-General, the Hon. Nigel Bowen QC, in the Second Reading

Speech to the Copyright Bill 1967 noted that, instead, the jurisdiction of the Copyright

Tribunal in this regard was to follow the provisions of the New Zealand Copyright Act

1962. It is not clear to the Committee why the Australian Government of the day took

that approach.

1.11 Thus, while the Tribunal was principally established under the Copyright Act

to counterbalance the monopoly position of particular collecting societies, it was also

granted jurisdiction to determine particular disputes between users and copyright owners

in respect of licences for use of a single work or other subject matter. Despite this, the

great majority of matters heard before the Tribunal have involved disputes between large


