SUBM SSI ON TO THE COPYRI GHT
LAW REVI EW COW TTEE

In response to the Draft Report on Jurisdiction
and Procedure of the Copyright Tribunal (“the Report”)

Dat ed 20 March 2000

1 | NTRODUCTI ON

1.1 Screenrights is a copyright collecting society
representing the interests of copyright owners in
audi o-vi sual works including film producers, film
distributors, script witers, visual artists and
nmusi ¢ copyri ght owners.

1.2 Screenrights is the declared society under section
135P of the Copyright Act 1968 (“the Act”) to
adm ni ster the schenme in Part VA of the Act (“the
Part VA Schene”). The Part VA Schene creates a
statutory licence for the copying of radio and
tel evision transm ssions by educati onal
institutions.

1.3 The Conmittee is referred to the subm ssions nade by
Screenrights in July 1999 (“the July Subm ssion”)
and March 2000 (“the March subm ssion”).

1.4 This further subm ssion has been prepared in
response to a request at paragraph 12.20 of the
CLRC s Draft of February 2000 on the issue of the
jurisdiction of the Copyright Tribunal over i nput
arrangenents in respect of a class of copyright
owners.

2 | NPUT ARRANGEMENTS

2.1 Wth regards to input arrangenents, Screenrights
comented in the July subm ssion that:

“Screenrights does not support proposals for a
general expansion of the role of the Copyright
Tri bunal. Screenrights is of the view that the
current scope of the jurisdiction of the Copyright
Tribunal is appropriate.”

(Par agraph 4.1)
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2.

2

.1

“Screenrights would specifically oppose the
extension of the Tribunal's jurisdiction to its
menbers or potential nmenbers. In addition to the
saf equards provided to conmpany sharehol ders under
the common | aw and the Corporations Law, which allow
menbers to change the Articles of Association and to
comrence proceedi ngs agai nst directors for m suse of
their power, the nenbers of Screenrights are
protected by specific provisions in the Copyright
Act ("the Act") and the Attorney-Ceneral's
Gui del i nes For the Operation of Collecting Societies
(1990), which together inpose on its directors
trustee obligations additional to and nore onerous
than those of a director of a public conmpany.”

(Par agraph 4. 2)

| n paragraph 12.14 of the March Subm ssion
Screenrights submtted that:

“Screenrights approves of the recomrendation that
“the jurisdiction of the Copyright Tribunal not be
anended to include a power to review input
arrangenents general ly”.

FURTHER SUBM SSI ONS

Screenrights has been asked to respond to the
proposition that the decision of the Screenrights
Board with regards to an allocation to a class of
copyri ght owner should be reviewable by the
Copyright Tribunal. W believe that it would be

i nappropriate for an adm nistrative decision of the
Screenrights Board to be reviewed by the Copyright
Tribunal. Screenrights response to this is four
fold and consequently we submt that:

| nput arrangenents are properly decided by the
Board of Directors and this is one of the
functions the Board duly elected to perform

Deci sions of the Board of Directors are

adm ni strative decisions and are revi ewabl e under
the Admi nistrative Decisions (Judicial Review) Act
1977 (Cth) (“the ADIJR Act”);

Screenrights has a transparent process when maki ng
adm ni strative decisions which actively seeks the
i nvol venent of all rightshol ders; and

Del ays in nmaking paynents while awaiting the
outcome of court proceedi ngs severely effect the
flow of royalties to all rightshol ders.
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4. THE SCHEME OF ALLOCATI ON SHOULD BE A DECI SI ON MADE
BY THE BOARD OF DI RECTORS

4.1 W submt that the power to make a deci sion about
the appropriate allocation between rightsholders is
one of the nost inportant functions of the Board of
a collecting society. W submt that the
Screenrights Board is duly appointed by its nmenbers
as per the articles of the conpany. Menbers are
protected by specific provisions in the Copyright
Act ("the Act") and the Attorney-Ceneral's
Gui del i nes For the Operation of Collecting Societies
(1990), which together inpose on its directors
trustee obligations additional to, and nore onerous
t han those of a director of a public company. A
copy of Screenrights’ current Distribution Policy is
attached to this subm ssion as Appendix 1.

5 ADM NI STRATI VE DECI SI ONS OF THE SCREENRI GATS BOARD
ARE SUBJECT TO REVI EW UNDER THE ADJR ACT

5.1 It is not the case that the decisions of the
Screenrights’ Board in regards input arrangenents
are not subject to outside review. It is our
belief, communicated to all parties at all tines
i ncl udi ng Vi $copy and the Phonographi c Perfornmance
Conmpany of Australia (“PPCA”) that when naking
decisions with regards to the distribution policy,
the Screenrights Board is nmaking an adm nistrative
deci sion and nust conformw th the principles of the
ADJR Act.

5.2 It may assist the comrittee for Screenrights to
el aborate on our understandi ng of why a deci sion
about the schene of allocation is to be
characteri sed as an adm nistrative deci sion.

5.3 Screenrights is advised that a decision to establish
or change the schenme of allocation is a decision of
an adm ni strative character made under an enact nment
and therefore a rel evant copyright owner would be
entitled to have the legality of the decision
adm ni stratively revi ewned.

5.4 To succeed in nmaking an application for judicial
review, a relevant copyright owner would need to
establish that Screenrights had failed to take a
rel evant consideration into account.

5.5 The threshold questions of whether a rel evant
copyri ght owner can nmake an application for judicial
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review are, has the decision maker (a) made a
deci sion; (b) which is of an adm nistrative
character and (c) under an enactnent.

5.6 “Adm nistrative Character”
It is our advice that a decision by Screenrights to
determ ne a schene of allocation would be a decision
of an administrative character as it is a decision
made by Screenrights in its capacity as a body
decl ared under a statute (and the decision is not
judicial or legislative). Evans v Frieman (1981) 35
ALR 428 at 434.

5.7 *“Under an enactnent”
The definition of an enactnent in the ADJR Act
i ncl udes rules, regulations or by |laws made under an
Act or an Ordi nance.

5.8 Screenrights articles could fall within the
definition of an enactnent as the articles were nade
in pursuance of or under the authority of the
Copyright Act: per Blurton v Mnister for Aborigina
Affairs (1991) 29 FCR 442.

6 SCREENRI GHTS HAS A TRANSPARENT ADM NI STRATI VE
DECI SI ON MAKI NG PROCESS | NVOLVI NG ALL STAKEHOLDERS
TO REVIEW I TS SCHEME OF ALLOCATI ON

6.1 Screenrights takes its duties as an administrative
deci si on maker seriously. W have an extensive and
conpl etely transparent approach to review ng our
schenme of allocation as can be denonstrated with the
val uation and distribution nechanismfor artistic
wor ks and sound recordings. The approach of the
Screenrights Board is to take all rel evant
consi derations into account and to disregard
irrelevant considerations. This is based on our
under standi ng that the Screenrights Board is making
an adm ni strative deci sion.

6.2 Exanple 1- Valuation of Sound Recordi ngs- an
extensi ve consultation process was carried out and
t he deci si on was changed when new i nfornmati on was
obt ai ned.

Foll owi ng the decision in May 1998 of the Hi gh Court
in the case PPCA v FACTS, the Australian Record

| ndustry Association (ARIA) wote to Screenrights
Board on 26 June 1998 claimng a proportionate share
of the Part VA Distributable Amount attributable to
t he reproduction of sound recordings.
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6.3 One nmonth later, on 29 July the Board appointed a
conmmittee of three directors to make recommendati ons
to the Board on this issue. The directors chosen
wer e:

Ni ck Col lis George;
Jock G ven; and
Al'l'i son Rowe.

6.4 These directors were sel ected because they had no
material interest in the outcone of the
reconmendati ons. Subsequent to this neeting, N ck
Collis George stood down because of his business
i nterests.

6.5 This comrmittee prepared a di scussion paper and
undert ook the foll ow ng steps:

consulted with affected parties to obtain
information fromall sectors of the industry;

utilised the experience and know edge of the
Screenrights’ Board nenbers

appoi nted an i ndependent mnusic consultant to
assist themw th the identification of the rights
owners of sound recordings and the val uati on of
sound recordi ngs;

conducted an extensive survey of the use of sound
recordings in a representative sanple of prograns
copi ed under the Screenrights |icence;

conducted an extensive budgetary anal ysis of the
use of sound recordings; and

conduct ed an extensive conparison of the

val uation in overseas precedents of the val ue of
t he sound recording right.

6.6 Follow ng the decision of the Board on 25 Novenber
1998 further comment was sought by rightsholders. A
copy of a letter sent to rightsholders inviting
their comments is attached to this subm ssion as
Appendi x 2.

6.7 Follow ng this request, additional new information
was obtained with regards to:

. addi tional information on overseas precedents;
. program production budgets;
. t he nature of the decision made Screenrights

Board in 1990 in dealing with the initia
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scheme of allocation, particularly the nature
of the original decision to nusical works.

6.8 On 3 May 1999 the Screenrights Board considered this
information afresh and in |ight of the new
information it changed its original decision of 25
Novenber 1998. The Board subsequently published its
reasons. A copy of a letter sent to ARI A setting
out the rationale for the decision is attached to
this subm ssion as Appendi x 3.

6.9 It should be noted that the parties bore no cost in
contributing to Screenrights’ decision using this
process. They did not have to be parties in any
| egal proceedings. They received full information
at all tinmes. The original paper was prepared by a
comm ttee of the Board who had no financial stake in
the outcone. Rightsholders also had the opportunity
to put additional information before the Board. 1In
a relatively short tine, all the information that
was relevant to the decision was put before the
Boar d.

6. 10 W believe that this process should serve as a
tenplate for any future disputes that may arise in
regards the allocation of funds between
ri ghtshol ders.

6.11 Exanple 2 - Artistic Wrks

Simlarly when the Screenrights Board considered its
policy with regards to distribution to Artistic

wor ks we conducted an open process involving all

st akehol ders, and using the sane principles of

i nvestigating the claimand taking into account al
rel evant information.

6.12 On 17 Novenber 1998 Vi $copy wote to the
Screenrights Board requesting the Board anend its
Schenme of Allocation. On 25 Novenber 1998 the
Screenrights Board requested nanagenent to
i nvestigate and research the clains nmade by Vi $copy.

6. 13 A conprehensive process of analysis was then
undertaken and the Board fornmed a prelimnary view
in April 1999 which it made available to all
ri ghtshol ders.

6.14 In fornulating its prelimnary view the Board took
the followng factors into account:
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. Addi tional information supplied by Vi $copy;

. Screenrights canvassed the views of 49 separate
organi sati ons representing the views of various
ri ghtshol ders;

. Screenrights met with 30 separate bodies;

. Screenri ghts engaged M chael Frankel and Co to
provide | egal opinions in relation to a nunber
of specific legal points as they apply to
certain assertions and to review the paper in
its capacity as an i ndependent industry expert
in the licensing and use of visual arts in
audi o vi sual product; and

. Screenrights conducted an extensive survey of
over seas precedents.

6. 15 The Board’s prelimnary view which was published
made a nunber of inprovenents to the qualifying
programtest and also put in place a clear procedure
for rightshol ders who could prove their works were
used in a program copi ed under Part VA of the Act.

6.16 This prelimnary view was published on 28 July 1999
for the purpose of receiving further coment.

6.17 In August 1999 nenbers of the Board of Screenrights
met with Vi$copy's Chair, Executive Director and
Legal Representatives to discuss the Board’s
prelimnary view

6.18 On 15 Septenber 1999 the Screenrights Board net to
di scuss the Screenrights Board' s prelimnary viewin
the |ight of additional conments received since
July. A copy of the briefing paper prepared for
that neeting including a resolution that now forns
part of Screenrights’ Distribution Policy is
attached to this subm ssion as Appendi x 4.

6. 19 The Screenrights’ Board arrived at the view that
there was insufficient information avail abl e about
the use of artistic works in audio visual materi al
with which to alter their prelimnary view. In
order to renedy this the Screenrights Board
established a visual artist working party to report
to it by Septenber of this year

6.20 This working party is conprised of M chael Frankel
(chair) independent solicitor, Anna Ward Vi $copy
chi ef executive, Mark Fitzgerald, Chair Australian
Institute of Photography, Ali Edwards, Seni or
Copyright Oficer Australian Broadcasting
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Cor poration, Suzanne Larson Policy O ficer Screen
Producers Associ ation of Australia, Sinon Lake Chief
Executive of Screenrights. The committee s terns of
reference are set out in Appendix 5 to this

subm ssi on

6.21 W submt that these two exanpl es highlight the open
and transparent nature of the decision making
process. In the case of visual artistic works it
al so highlights an exanple where a nore flexible
approach enables the Board to be presented with
rel evant information froma nunber of sources upon

which to nmake a decision. It also provides
ri ghtshol ders with an opportunity to comrent on that
information. In the next section we w Il highlight

the reality of the disruption of the flow of
royalties to rightshol ders which have resulted from
court or Copyright Tribunal procedures.

7 Del ays in | egal proceedings could result in delaying
royalty paynents to rightshol ders

7.1 It is our strong belief that getting a Court or the
Copyright Tribunal involved in disputes over input
arrangenents will cause severe delay and di sruption
to the paynent of rightshol ders.

7.2 Screenrights is uniquely qualified to address this
point. Although this is no criticismof the courts
or the Copyright Tribunal it is a fact that any
| egal procedure takes considerable resources from an
organi sation and takes a consi derabl e anount of
time.

7.3 We will illustrate our point by way of two exanpl es.
I n Decenber 1998 foll ow ng the decision of the High
Court in PPCA v FACTS, Screenrights joined five
other parties in an application before the Suprene
Court’s Equity Division. A copy of the judgenent of
Sinmos J in The Audio Visual Copyright Society v
Australian Record Industry Association Ltd & O's
[ 1999] NSWSC 947 is attached as Appendix 6 to this
subm ssion. The other parties to the application
were ARI A, AWG, SPAA, Vi $copy, APRA and AMCOS. In
order to hasten the procedures Screenrights agreed
to pay party-party costs for all those that were
joined to the action. The costs incurred in this
matter were substantial .

7.4 Al of the paries in this application agreed to the
proposals put to the court that Screenrights
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directors be absolved of liability as a result of
their mstake in law with regards to not including
sound recordings in the Screenrights distribution
policy. Al parties also agreed that artistic works
could be paid out of a contingency fund. Finally
all parties agreed that Screenrights shoul d make
retrospective paynents to rightsholders in sound
recordi ngs of nusical works fromfuture allocations
for the years 1998, 1999 and 2000. In short it was
a case with no dispute between the parties.

7.5 Wilst the Suprenme Court made orders absol ving
Screenrights directors of any liability and agreed
that paynments to artistic works could be nade from
t he contingency fund, there has not been a deci sion
wWith regards to the retrospective paynents to owners
of sound recordings. In March 2000 sone 14 nonths
after the expedited hearing was started, no deci sion
has been made.

7.6 In anticipation of the court naking a deci sion
granting Screenrights the ability to nake
retrospective paynments fromfuture allocations
Screenrights has wi thheld over $1, 646, 953 in trust
fromthe 1998 and 1999 distribution periods. W
have had to hold back an anpbunt equivalent to the
full retrospective paynment in the event that the
court rules that retrospective paynents nmust be nade
fromone year and not fromthree years as proposed
by the parties. |If the court grants Screenrights
the power to nmake the retrospective paynents these
royalties will go in part to the sound recording
ri ghtshol ders otherwise they will go to the owners
of the copyright in the cinematograph film the
literary and dramatic work and nusical works.
Unfortunately no rightsholder is being paid these
royalties as a result of the delays in the court
reaching its final decision

7.7 There are two key points which arise fromthis
experience. First, if there were constant
applications in the Tribunal about altering the
schene of allocation, noney would have to be held in
trust pending the outconme of the application.
Moreover the creation of this additiona
jurisdiction could also lead to the threat of
litigation being used as a | everage agai nst ot her
ri ghtshol ders. Secondly, as raising these matters
in an adversarial manner involves a high | evel of
costs to the parties. It is also very expensive to
be represented in proceedi ngs before a court or for
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that matter the Copyright Tribunal. |In the open
processes which Screenrights has used in making a
decision with regards to sound recordi ngs and
artistic works, parties were able to put subm ssions
to the Screenrights’ Board w thout becom ng parties
to any | egal proceedings. |If organisations had to
beconme parties to | egal proceedings it would be
unlikely that the breadth of views and interested
parties would contribute to the decision nmaking
process.

7.8 Another exanple of the potential for delay of
paynments to rightsholders is the application by
Screenrights under section 153F of the Act in
regards off-air copying of transm ssions by
Governnent departnents. The parlianent passed
legislation in July 1998 which gave the Tribunal the
power to declare a collecting society to adm ni ster
this schene. Screenrights first submtted its
application in Decenber 1998. Subsequent to this
ARI' A and Screenrights jointly referred a | egal point
over whether multiple societies could be declared
for the class of off air copying of broadcasts was
heard by the Federal Court. The Federal Court
decided in Screenrights favour that only one society
could be declared for a class of copying.

7.9 The upshot is that nearly two years after the
passing of the | egislation and sone 16 nonths after
the first application for a hearing before the
Copyright Tribunal, we have not been able to put our
case forward as to why we should be the decl ared
society. W submt that this tinmefranme is
i ndi cative of what could be expected if the
Copyright Tribunal were to have jurisdiction over
i nput arrangenments in respect of a class of
copyri ght owners.

8 CONCLUSI ON

8.1 It is our strong belief that the adm nistrative
deci si on maki ng process such as that undertaken by
the Screenrights Board which is open, transparent
and cheap for parties to access, is preferable to
the relatively expensive procedures of the Tribunal.
Mor eover the delays in the Tribunal process could
| ead to substantial anobunt of royalties having to be
wi thheld fromdistribution while these issues are
deci ded.
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8.2 Thank you for the opportunity to make this
subm ssion. Screenrights would be pleased to provide
any further information that you nmay require, or
el aborate on any points raised in the subm ssion.

8.3 Should you require any further information from
Screenrights, please contact Sinon Lake,
Screenrights’ Chief Executive, at the address
provi ded.

Respectful ly subm tted.

Audi o- Vi sual Copyright Society Ltd trading as
Screenrights

PO Box 1248

Neutral Bay NSW 2089

Tel: 02 9904 0133

Fax: 02 9904 0498

Emai |l : i nfo@creen.org
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