Copyright Law Review Conm ttee

PART |

To:  The Hon. Lionel Bowen
Attorney-General of Australia

(1) TERVMB OF REFERENCE

* Whet her | egislative protection is needed for the
‘moral rights’ of authors and artists; and

* If so, what form should such |egislation take.

The Committee has treated its reference broadly as
referring to all literary, dramatic, nusical and artistic
works', as well as to other subject matter, in

particular filns and sound recordings.

(2) RECOVMVENDATI ONS

1. The Copyright Law Review Conmmittee is divided on the
question whet her nore extensive noral rights legislation
IS necessary. The views of the mpjority (conprising

M B. Cottle, M |. CGovey, Professor D. Pearce, M C
Rodgers and M D. \Walsh) are set out in Part Il of the

report. The mnority (conprising the Chairnan,
M Justice |I.F. Sheppard, M P. Banki, M F. Fielding and

M M Frankel) sets out its views in Part Il of the
report. The najority is persuaded that it is

I nappropriate to introduce legislation to protect noral
rights at this time. The one'very limted exception
concerns the right of attribution in cases where works
are subject to use under a conpulsory |icence
(paragraph 53).
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2. In sunmary, the mnority considers that |egislation
shoul d be introduced conferring on authors of works
(literary, dramatic, nusical and artistic) and directors
of films, rights to the attribution of their works and to
the integrity of them Attribution should only be
required where the circunstances nmake it reasonable for
the author or director to be acknow edged. The right to
integrity should not arise unless there is a distortion
of the work or filmwhich is likely to prejudice the
honour or reputation of the author or director.

(3) COURSE OF THE | NQUI RY

(4)

3. On 4 Cctober 1984 the Commttee's Chairman issued a
press statenent announcing the release of the Conmttee’s
di scussion paper on noral rights. Copies of the

di scussi on paper were circulated to organisations in
Australia and overseas. Thirty three subm ssions were
received in response to the Commttee's paper (a list of
submtters is at Appendix 1). In August 1985 the
Commttee wote to Local and State Governnent

Aut horities, education authorities, publishers and
postcard manufacturers. A further el even subnissions
were received (a list is at Appendix 2).

NATURE OF MORAL RI GHTS

4. Aut hors of works have for many years received
recognition of the need to protect their interests in the

comrercial exploitation of their works. The Copyright
Act 1968 ('the Copyright Act ‘) presently provides

extensive protection for what are generally termed an
author’s economc rights. Thus the reproduction of a
work, its publication, performance, broadcast, etc., is
i n most cases forbidden without the |icence of the
author. Simlarly, the inportation of a work into
Australia for commercial purposes is prohibited wthout
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approval.  These econonic rights are designed to protect
the financial position and comercial interests of
copyright owners and thereby provide |ike protection to
aut hors whether or not they are still the owners of
copyright in their works.

. Some authors claim however, that a work that they
have created should not be able to be altered wthout

their approval - that there should be protection for the
work itself. They claimalso that where their works are
reproduced the authorship of the work shoul d be
attributed. These sorts of rights are generally

designated ‘noral rights’ or rights of personality to
di stinguish themfromthe economc rights referred to

above.

6. The | egal foundation for the internationa
protection of noral rights is the Berne Convention of
which Australia is a menber. The Convention deals
primarily with economc rights but Article 6 bis states:

‘(1) Independently of the author’s economc rights,
and even after the transfer of the said rights, the

“author shall have the right to claim authorship of
t he Pﬁrk ang_gp %bjectfto any distortion, mutilation
or otnher noditrication or, or other derogatory action
inrelation to, the said work, mh{chlmogﬁd Eg
prejudicial to his honour or reputation

(2) The rights granted to the author in accordance

wi th the preceding paragraph shall, after his death,
be maintained, at |east until the expiry of the
econom ¢ rights, and shall be exercisable by the
persons or ‘institutions authorised by the legi'slation
of the country where protection is clalned. ver,

t hose countries whose |egislation, at the moment o
their ratification of or accession to this Act, does
not provide for the protection after the death of the
author of all the rights set out in the preceding

par agr aph nmay ﬁrOVIde that sone of these rights may,
after his death cease to be naintained.

(3) The nmeans of redress for safeguarding the rights
?ranted by this Article shall be governed by the
egi sl ation of the country where protection'is

cl al med.
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1. The noral rights contenplated by the Convention can
be conveniently referred to as the right to recognition
(internationally known as the right to paternity) and the
right to integrity in a work. Wilst not referred to in
the Convention there are two other noral rights which are
recognised in some countries. These are the right to
determ ne when and how a work shoul d be disclosed to the
public and the right to the withdrawal of a work from
publ i cation.

8. The devel opment of recognition of these rights in
ot her countries is described in detail by the mnority
(see Part I11). It is sufficient in the present context
to note that noral rights have their origin in the
concept that a created work is seen as an extension of
the creator’'s personality. Accordingly, both the work
and the creator’s relationship to the work nust be
respected and recognised. Dealing with each of the nora
rights in turn:

(i) The Right to Recognition
This right covets:

(a) the right to be nade known to the public as the
creator of the work;

(b) the right to prevent others fromclaimng
authorship of the work;

(c) the right to prevent others fromwongfully
attributing to an author works that are not his

or hers: and

(d the right to prevent others fromwongfully
attributing to an author works that are
unaut horised altered versions of his or her
wor k.
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- 5.
The Right to Integrity

This right enables an author to prevent distortions
and nutilations of his or her work. The Berne
Convention recognises this only where this
mutilation or distortion inpinges on the author’s
reputation.  Some countries which recognise the
right to integrity do not require that reputation be
adversely affected. Al'so in sone cases countries
whi ch recognise the right to integrity extend it to
prevent the destruction of a work.

Wii l e not recognised by the Berne Convention, two other
rights are often referred to as constituting noral rights.

(iii) The Right to Divulge or D sclose

This right is intended to enable an author to be the

person who can determine if and when a work is to be
divul ged to the public.

(iv) The Right, to Wthdraw, Repent or Retract

This right is intended to enable an author to
withdraw a work fromthe public if the author w shes
to do so.




