PART ||

MAJORI TY VI EWS

(1) THE PRESENT AUSTRALI AN LEGAL POSI TI ON

9. Australian law provides some protection in relation
to the moral rights set out above. |n nost cases,
however, the present |law requires the author to | ook
after his or her own rights. This is often not easy for
an author to do because of what is perceived as an
unequal bargaining position with the purchaser of a work
or an enployer. The actions also present sone technica
difficulties in terns of proof.

(i) The Right to Recognition

Part 1 X of the Copyright Act (see Appendix II11) contains

provisions dealing with false attribution of authorshinp.
There is however, no conprehensive framework establishing
a right of recognition which consists of four separate

el ements:

(a) The right to be nade known to the public as the
author of the work: There is no | aw expressly
requiring recognition of authorship. However,
contractual arrangenments between an author and
the user of the author’s work can nake
provision for such recognition;

(b) the right to prevent others claimng
authorship: This right is protected by

section 190 of the Copyright Act and the

protection continues to apply after the death

of the author. Section 192 also prohibits
know ngly dealing in unauthorised reproductions

ofan artistic work;
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(c) the right to prevent others from wongfully
attributing to an author works that are not his
or hers. An action in tort called ‘passing
off’ can be brought if a misrepresentation is
made by a trader in the course of trade to
prospective custoners which is calculated to
injure the business or goodw || of another
trader and whi ch causes danmage to that other
trader or is likely to do so.

Section 52 of the Irade Practices Act 1974
provides that ‘a corporation shall not, in
trade or conmerce, engage in conduct that is

m sl eadi ng or deceptive or is likely to m slead
or deceive’

Actions may be able to be brought under one or
ot her of these heads to prevent w ongful
attribution. An author may have sone
difficulty establishing that he or she is a
“trader’ for the purposes of a passing off
action but the courts have stressed that the
action, is not to be narrowly confined.

Probl ems woul d, however, arise if the
representation was not being made for
comrercial gain, eg, the wongful attribution
of a statue, painting or tapestry on public

di splay as being the work of a named artist.
Section 52 of the Trade Practices Act is
simlarly limted to conduct in the course of
trade. Al so, actions under the section can

al so only be brought against corporations. A
m srepresentation by an individual is not

cover ed.
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Anot her possible cause of action would be for
defamation if the author could show that his or
her reputation was sullied by the w ongful
attribution.

(d) The right to prevent others from wongfully
attributing to an author works that are
unaut horised altered versions of a work:
Commrercial dealings in altered works where the
dealer is ‘aware that the work has been altered
is prohibited by section 191 of the Copyright
Act. Passing-off, Trade Practices Act and
defamation actions nay also be available to an
author in such a case subject to the matters
referred to in paragraph (c) above.

The protection afforded to authors under the Copyright
Act referred to in paragraphs (a) and (d) above applies
only inrelation to literary, dramatic, mnusical and
artistic works. The Copyright Act does not extend this
protection to sound recordings, cinenmatography filns, or
broadcasts.  (Nor do the provisions of Article 6 bis of
t he Berne Convention).

(ii) The Right to Integrity

This right is not generally recognised by the Copyright
Act. However, sub-section 35(5) provides some protection
for the right of integrity in respect of comm ssioned
phot ographs, paintings or drawi ngs of portraits and
engravings. In circunstances where the author is aware
of the purpose for which the work is conm ssioned he or
she may prevent the comm ssioner from exercising any of
the rights within the copyright of the work for a
different purpose. Al so section 41 which deals with fair
dealing for the purpose of criticismor review,
sub-section 44(1) which concerns the use of extracts of




- 9-

works included in collections for use by places of
education and section 45 regarding reading or recitation
in public or for a broadcast, all give sone recognition
to the right to attribution. These provisions require
sufficient acknow edgenent of the work to be made.

Maki ng an adaptation w thout the consent of the copyright
owner is proscribed under the Copyright Act and this may
provi de sone control over the formof the work where the
author is also the copyright owner. Limted recognition
of the right to integrity is further provided by
sub-section 55(2)” which provides that the conpul sory

| i cence under section 55, for the recording of nusical

wor ks, does not apply in relation to an adaptation of a
musical work if it debases the work. |In other cases if
an author’s work were altered in such a way as to
discredit his or her reputation, an action for defamation
mght lie.. It is also a matter which could be dealt with
by contract, at |east between the author and the original
purchaser of the authors work.

(iii) The Right to Divulge

This right is not recognised by Australia |law.  However,

t he unaut horised disclosure of a non-conm ssioned work

woul d often involve its wongful acquisition and actions

in detinue and conversion would be available to protect

the author. An action for breach of confidence may al so

be relevant in some circunstances. The revelation of
comm ssi oned works would in general be governed by the
contractual relationship between the parties.

(iv) The Right of Retraction

This right is not recognised by Australian law It
woul d, however, be possible (if unlikely) that the
parties mght enter into contractual relations allow ng
an author so to act.




-1o0-

10. The foregoing sunmary indicates that there is sone
protection avail able under Australian law for the noral
rights of authors and artists. |Indeed, as is nentioned
further below, this protection is apparently sufficient
to satisfy Australia’s obligations under the Berne
Convention. However, the European countries have for
many years specifically protected noral rights, and the *
United Kingdom and Canada have recently indicated an
intention to adopt legislation to |ike effect. The
Commttee notes this legislation and the reasons for its
adoption. Nonetheless, a mgjority remains unconvinced
that Australia should follow suit at least at this tine.

(2) SUMMARY OF REASONS FOR RECOMMENDATIONS

11.  The view of the mgjority, that it is innapropriate
to introduce legislation to protect noral rights at this
time, is based on the follow ng natters:

() The practical problens associated with the
introduction of protection of nmoral rights are
not satisfactorily dealt with by those
supporting adoption of such rights.

(1) The theoretical basis for noral rights
protection in a comon | aw based system has not
been identified.

(i) There is insufficient indication of support for
the introduction of noral rights of authors of
copyright works.

(1v) |t does not appear that violations of nora
rights occur with such frequency or in such
nunmber as to warrant |egislative intervention.

(v) The Australian community is unlikely to endorse
| aws providing for noral rights protection.




12. The only basis on which the najority could be
persuaded that legislation for the protection of noral
rights should be enacted would be that Australia’s
continuing nenbership of the Berne Convention so
requires. The ngjority, however, is not aware of any
criticismat the international |evel of Australia's
present position.2 Al t hough opinions vary, the
preferable view appears to be that our Berne membership
does not require any additional protection in the area of
moral rights.

13.  The mpjority also notes that there was little
support for the protection of the right of disclosure or
the right of withdrawal. The minority does not favour
the adoption of such rights. The nmjority agrees with
this approach and will not pursue the issue further. The
comrents hereunder are directed to the rights of

integrity and attribution.

(3) PRACTI CAL CONSI DERATI ONS

14. In the najority’'s view there are a nunber ofserious
practical problens that are likely to flow fromthe
recognition of noral rights. Proponents of noral rights
protection see the solution to these problens as lying in
resort to one, or a conbination, of contractual
relationships, industry practice, or a broad concept of

reasonableness. |t is convenient to consider these
I ssues insofar as they apply to attribution and integrity
separately.

(a) Attribution

15.  The view has been put (and this is reflected in the
mnority report) that certain items should be excluded
from the proposed requirenent for attribution

Newspapers, magazi nes, cinematography filns and sound
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recordi ngs have been nentioned. Problens with
reproductions of public works of art and buildings are
acknowl edged, particularly with regard to postcards. It
Is noted that the position in relation to collective

wor ks continues to cause problens in the civil |aw
countries. No solution other than *reasonabl eness’ is
offered to overcone these acknow edged difficulties.
However, there seens to be no consensus anong those who
propound this solution as to whether there should be a
general right of attribution subject only to an
overriding concept of ‘reasonabl eness’ or whether
alternatively or in addition there should be a nunber of
excluded categories. In any event there would seemto be
a recognition that not all categories of authors deserve
attribution or can, in practical terns, be provided with
that right. This invites consideration of what sort of
instances of non-attribution are said to require
protection. (Msattribution it should be recalled is

| argely covered by actions for passing off, defamation or
fal se attribution under the present provisions of the

copyright Act)

16. O the few instances of non-attribution brought to
the attention of the Commttee, nost related to the
reproduction of photographs or of other artistic works in
another form In nany of the instances cited, actions
for infringenent could have been brought. The exceptions
seened to be those cases where the author had di sposed of
his or her copyright along with the work or where the
work was displayed in a public place.

17. It seens to the majority that sone of the pleas for
protection indicate that the attribution right is being
sought either to overconme a contract that was entered
into without reference to the question of attribution or
because of lack of bargaining power. Authors need to be
aware of attribution questions when contracting in
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relation to their works. As is discussed in paragraph 56
the najority considers that this is a matter better dealt
with by education than legislation. 1In any event the
granting of a right to contract out of the right to
attribution (which is envisaged by the mnority) may nean
that this matter would not be treated any differently
under the proposed ‘noral rights’ regine.

18. The other main conplaint flows fromthe operation of
section's 65-67 of the copyright Act which allows linited
rights of reproduction of works displayed in public. The
policy underlying these sections would be markedly
affected by an attribution requirenent. “ Again, it seens
to the mpjority that the instances alluded to in

subm ssions to the Commttee indicate a dissatisfaction
with the policy of sections 65-67 and see attribution as
a way of overcoming it. The mgjority does not endorse
this approach.

19. Subm ssions to the Conmttee referred to those

ci rcunstances where an aut hor does not have copyright in
the work. that is produced - notably enployer-enpl oyee
relations and conm ssioned works under section 35(5) of
the Copyright Act. The point is nade that the author has
no control through existing copyright |aw over the works
produced in these circunstances and therefore cannot
demand their attribution. However, neither situation can
arise except through contract. |f the author wi shes
attribution he or she can include a requirement in the
contract which will be effective except where
non-infringing actions by third parties are involved. It
seens to the majority that at |east some subm ssions on
this matter were seeking change as nuch to strengthen the
aut hor’s bargaining position as to recogni se the noral
right. This viewis reinforced once it is accepted that
contracting out of the right is permssible. |t could be
expected that many enpl oyers or conm ssioners of works
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woul d require waiver of attribution as a termof the
contract with the author. An additional payment may,
however, be sought by the author for this.

20. The foregoing remarks are al so applicable generally
to the ‘industry practices’ which it is clained will be a
factor that will [imt claims to attribution. [Industry
practice will largely be regulated by contract. |t does
not require a statutory right to enable it to be dealt
with in this way, and in any case, the waiver provision
will result in contracts covering the right. The
majority again raises the question whether it is a

di sgui sed econom c right that is being clained (at |east
in the terns contenplated by the mnority).

21. The question of reasonabl eness as a check on
excessive attribution clainms is returned to in
paragraph 44.

(b) Integrity

22.  Exanples of actions brought in overseas
jurisdictions indicate the matters that have been

consi dered by authors and artists to be an invasion of
moral rights - the placing of Christmas decorations on a
scul pure of flying geese; the sale separately of the
panels of a refrigerator which had been decorated; the
resiting of a statue froma public place; the satirizing
and ‘nodernizing * of nusical and dramatic works. Not al
t hese applications have been successful but they indicate
the type of clains to which the integrity right can give
rise. The exanples cited in major submssions to the
Conmttee are of a like kind. Actions that it was said
the right of integrity should be adopted to prevent
included the inadequate lighting of a work or art;
furniture being placed in front of a work of art; the
failure to hang a comm ssioned work; and the addition of




-15-

a neon sign to a building. Instances of this kind may
make it difficult to persuade the public that nora
rights should be protected. This issue is returned to
in paragraph 50. But the exanples are also worth
considering in the context of an author not being
permtted to object to reasonable actions relating to
wor k.

23. The reasonabl eness approach is at the centre of the
rejection by supporters of noral rights of the practical
probl ens that can be expected to flow fromthe enactnent
of legislation. The formula used in the United Kingdom
Bill that a nodification of a work is permssible “if it
I's reasonable in the circunstances and does not prejudice
the honour or reputation of the author’ is cited as
sufficient answer to such problems.4 However, the
mapjority is of the viewthat noral rights legislation

whi ch is dependent upon such an approach should not be
enact ed because of the costs, delays, uncertainty and the
I nvasion of other rights to which its application in this
context will be calculated to give rise.

8. It is not clear to the ngjority how the notion of
reasonabl eness 'is to be applied in the light of what wll
be a totally new concept in the Australian common |aw
system Historically there is no community standard

agai nst which to judge whether any particular action is
reasonabl e or whether it prejudices an author’s honour or
reputation. What is to determ ne whether a scul pture “.
should “be noved froma particular position in a public
square - traffic control, public demand, aesthetic

consi derations, the author’s wishes, redevel opment
issues? Al may be relevant. FEach may be ‘reasonabl e’
dependi ng 'upon viewpoint and yet inconsistent. Even in
the cases cited by the proponents of noral rights that
attract nost synpathy, it can be asked, whose viewpoi nt
Is to determne, for exanple, the reasonabl eness of
overpainting a picture - the artist’s or the owner’s?
Both can nake out a *reasonable’ case.
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25. It is said by the advocates of noral rights

| egi slation that few problens have arisen in those
countries that have noral rights legislation. This does
not persuade the najority that Australia should |egislate
on the topic. Many of the countries with noral rights

|l egislation have a long tradition of [egal recognition of
personality rights. There is an established
jurisprudence against which the issues can be determ ned
and there is also a public awareness of the form of
protection. Neither of these circunmstances exists in
this country. The Australian Copyright Council’s

subm ssion asserts that any new | aw causes disruption to
an industry; the submssion cites as an exanple the
enactment of Trade Practices legislation. The najority
acknowl edges that the broad statement is correct, but it
Is a matter of weighing the overall public good and

whet her the problemis of such a dinmension as to warrant
the disruption caused. In relation to the exanple cited,
it is worth observing that the Trade Practices Act 1974
was designed to deal with practices that were seen as
inimcal to the comunity at |arge and were recogni sed as
such by the community. The |egislation contenplated here
is for the benefit of a very small section of the
comunity and involves propositions on which there will
be many different opinions in the conmunity.

26.  An additional issue concerns the question of who
shoul d determ ne whether there has been a breach of the
right of attribution or integrity. Wthout detracting
fromthe expertise of the judiciary and while

acknow edgi ng the not infrequent need for themto tread
in areas of public standards, it may not be unfair to
query whet her judges woul d necessarily be in the best
position to nmake such decisions in relation to copyright
works.  Even | eaving aside the cost factor, placing a
judge in this position creates difficulties for the
judiciary itself. The criteria and standards to be
applied would be both uncertain and difficult to apply in
practice.
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27. It may be that a different kind of Tribunal with
acknowl edged | ay experts fromthe relevant field (eg.
artists, newspaper industry, etc.) as well as community
representatives would have nore expertise in naking
judgnents of the kind required. But this again raises
t he question of cost.

28. Perhaps nore fundanentally it should be asked

whet her, unless the abuses are very wi despread, it m ght
not be better left to the kind of comunity protests and
pressures which are at present occasionally brought to
bear, especially with the aid of the nedia. They can be
a powerful weapon. Such protests do not of course
provide a right of |egal redress, but they can be
effective in leading to a change of heart on the part of
an owner of a copyright work. (It is also worth noting
that the existence of legal rights in this field could
| ead to such community pressures being discounted by
owners on the basis that a legal right to challenge
proposed action would lie. This is a reaction that has
occurred in other areas of copyright |aw).

29. “Furthernore, the criterion of reasonabl eness ‘as the
restraining mechani smfor unjustifiable assertions of
moral rights clainms is one that turns in upon itself. It
can only operate if those who can set the |egal processes
in notion thenselves act reasonably. The mgjority
remains to be convinced that this will necessarily

occur. It is not sufficient to claimthat the threat of
damation in costs will prevent frivolous actions being
brought or that it wll be possible to strike out such
claims. An author’s perception of what is an undue
interference with a work, or insufficient attribution is
likely to be subjectively genuine even where objectively
indefensible as, in the mpjority’s view, has been
demonstrated in some of the exanples referred to in
paragraph 22 that were submtted to the Commttee as
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justification for enacting the legislation. It would be
difficult wthout a full hearing for a judge to strike
out a claimby an author on the ground that it was
frivolous, vexatious or an abuse of process, if the
matter turns on an indetermnate concept of

reasonabl eness. It needs to be recognised that the
enactment of noral rights legislation will inevitably
lead to litigation - as the exanples of overseas
applications cited in paragraph 22 indicate. The
reasonabl eness criterion could encourage litigation
because, as is noted by the mnority, each case wll have
to be viewed on its particular merits.

30 In this context it is worth observing that while
certain clains for integrity protection may seem
extravagant and unlikely to succeed, the publicity
attracted by an action may well make it worthwhile. This
is particularly applicable to persons wishing to make a
political statement. The costs involved woul d not
necessarily be a deterrent.

3. Finally, it is worth considering the inpact of

|l egislation’ intended to preserve the nation's heritage.
Certain artistic works, in particular buildings and

scul ptures, are prevented from being altered under such
legislation. This affords a protection in the nature of
integrity for works that it is considered should be
preserved in the national interest. |t is arguable that
this criterion of national interest is to be preferred to
the personal interests of an individual artist.

(4) THEORETI CAL BASIS FOR MORAL RI GHTS

32. The various theoretical bases for noral rights
protection are discussed in the mnority report and there
Is no need for themto be repeated here. As is indicated
by the mnority, there has been considerable debate in
the civil law countries, which have recogni sed and
protected noral rights, over the basis on which such
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protection is afforded. |Is the protection directed to
the work or the author? Is the protection founded in
personality or property? The resolution of this issue
has practical inplications for such matters as -

(1) the duration of protection - in France it is
perpetual; in the proposed United Kingdom
legislation it is to expire with the econom c

rights;5

(i) the person who can enforce the right - if it is

a personal right should it not cease on the
death of the author (of defamation actions)?;

(1) the alienability of protection - if persona
presumably it should be inalienable (if
property based can it be sold together with the
econom ¢ rights?);

(iv) the right to object to alterations to a work -
in France and Canada an author can object to
any alterations but in Italy and in the United
Kingdom Bi | | and aut hor can only object to
t hose that affect honour or reputation;7 and

(v) the right to destroy a work - this ultimate
sanction to the property presumably is not
prevented under a systemthat protects
personality only.

33. The ngjority does not consider that proponents of
moral rights have enunciated a scheme for the protection
of noral rights that adopts a consistent theoretical
base. For exanple, the mnority proposes that invasion
of noral rights will only be able to be challenged if
prejudicial to the author’s honour or reputation. 8

This would seemto suggest that it is the personality of
the author that is being protected rather than the
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property in the work. But the mnority contenplate that
the protection proposed to be afforded extends for as

| ong as the economc rights in the work which appears to
tie the protection to the work. The protection afforded
Is to be waivable which suggests that it is the
personality of the author that is in question, but after
death, an author’s heirs may exercise this right for as
| ong as econom ¢ copyright exists in the work.

34. These matters indicate to the najority that there is
no clearly defined theoretical basis for the protection
proposed. Rather the proponents of noral rights
protection, at heart, indicate that in their view certain
actions are ‘unfair* to authors or, in sone way,
constitute inproper dealings with copyright works and
that |egislation should be enacted to prevent such
unfairness or inpropriety occurring. The schene proposed
by the mnority takes account of a nunber of pragmatic
considerations to try to overcone perceived problens
W t hout creating consequences that are unacceptable to
the community. This is of course an entirely proper
approach to legislating on this issue. But what is not
adequately "addressed is whether the perceived problem
warrants a legislative solution and whether what is
proposed is workabl e.

(5) SUPPORT FOR | NTRODUCTI ON OF MORAL RI GHTS

35. The mgjority acknow edges that there have been few
expressions of concern raised in opposition to the
proposal to protect moral rights. This is not surprising
as the concept is unusual and, those likely to be
affected are diffuse and are unlikely to understand or
take the issues seriously until they encounter actua
legislation or litigation. Mre significant in the
majority’s viewis the relative lack of interest on the
part of authors and indeed the outright opposition by
Sone.
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36. Support for the proposed |egislation has been
pressed nost strongly by a small nunber of
representatives of authors (nost particularly artists).
Authors of literary works have not been prom nent in
their support, even in relation to attribution

Conposers of nusic have expressed no interest, indeed
recogni zing that attribution could Iimt the opportunity
to have their nusic played: it does not appear that
integrity is an issue of major concern to them

37. The Australia Council organised a series of public
semnars on noral rights ina nunber of centres. The
attendance at the semnars were generally |ower than
expected by the Council and were not indicative of a
maj or concern on the part of persons affected. (e
menber of the majority was at the sem nar in Ml bourne,
In his opinion the discussion showed a |ack of

under standi ng of the issues, a confusion with economc
rights and a belief that the enactnent of noral rights

| egi slation would be a neans of increasing the nonetary

rewards of authors. As was acknow edged by the
Australian Council in its submssion to the Comnmttee,

the semnars did not provide an overwhel m ng endorsenent

of the need for noral rights legislation, in particular

the right to integrity. Rather the view was that there

was a need for a greater education of both public and

authors relating to those matters with which noral rights

are concerned. This is returned to in paragraph 57.
Legi sl ati on was thought to be sonething that should be
viewed as not of pressing concern. |t js the majority’s
understanding that seminars in other centres followed a
broadly simlar |ine.

38. Inthe mpjority’s view, the pressure for enactnent
of noral rights legislation by the persons supposedly
directly benefitted by it has not been such as to
indicate that it is a matter of mjor concern to them
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6) | NFRACTI ONS OF MORAL RI GHTS

39. The mmjority approaches argunents for any change in
the law, particularly one that inposes greater regulation
upon nenbers of the public and which will involve public
expenditure through actions before courts or tribunals,

as placing an onus on the proponents for change to nake
out a case. Legislationis itself costly to produce,
requires valuable parlianmentary time and inevitably
involves public resources in its admnistration. It is
not to be lightly invoked and should be seen as a
mechani sm of |ast resort.

40. The issue concerning the increase in regulation

whi ch would result fromnoral rights legislationis a
maj or one, deserving some elaboration. The need to keep
new regul ation to a mninum (and to reduce existing

regul ation) appears to be accepted by all ngjor politica
parties and by the conmmunity as a whole. The effect of
the grant of rights of attribution and integrity would
constitute major inhibitions, at |east potentially, on
both industry and the wider community. Sybject to any
areas “exenpted from conpliance, it could affect all areas
whi ch make use of copyright material, but especially the
medi a

41.  Its effect would be felt in three significant ways.
First, because of the concept of ‘reasonabl eness’ which
woul d apply, there would, as indicated above, be
‘uncertainty. In many cases this uncertainty, conbined
with potential controversy, could be sufficient to
provide a disincentive for action which would otherw se
be taken.

42.  Secondly, in sonme cases, no doubt after |engthy

trial or test cases, jndustry and comunity standards or
rul es woul d be devel oped, which would constitute, in
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effect, new nore specific requirements for conduct in
these areas. These rules would be no nore and no |ess
than additional regulation concerning the manner ofuse
of private property. They would alnost certainly
continue to operate with a degree of uncertainty and
ongoing difficulties because of their ‘case by case’
nature. However, they would be sufficiently general in
nature to have an operation beyond the specific facts in

question.

43.  Thirdly, - and this point is closely related to the
first two - the process of conplying with industry
regulation (including the likely ‘buying out’ of

creators’ noral rights in at |east some cases) as well as
the cost of negotiation and often litigation would be a
direct and very likely major new cost. This cost would
ultimately be borne by the comunity as a whole.

44, It is worthwhile illustrating the potential wdth
and effect of the inposition of nmoral rights of
attribution and integrity by a few exanples of the kind
of test case which particular industries or areas of the
conmunity mght face. (It needs to be acknow edged t hat
some of these mght not be applicable if the exceptions
recommended by the mnority were to be adopted). The
exanpl es, by no neans conprehensive, are:

whet her newspapers should be required to nanme all or
maj or contributors, including editorial witers,
sub-editors and photographers;

whet her a conposer can restrain the use of his or
her music as background nusic for a filmwhere the
conposer does not approve of the subject natter of
the filmbut the filnmaker has the perm ssion of the
copyright owner in the nusic to use that nusic;
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whet her an author can prevent a particular class of
persons, eg. schoolchildren, fromperformng a play
even though the approval of the copyright owner has
been obt ai ned;

whet her the show ng of certain advertisenents or the
timng of advertisenents would breach the nora
rights of the director of a film

whether a utilitarian itemthat obtains copyright
protection because it is based on a two-di mensional
artistic work attracts integrity protection;

whet her attribution of software and ot her
“technol ogical material’ such as integrated
circuits, would be required;

whet her | ocal Councils have the right to determ ne

the siting of particular works (scul ptures,
paintings) in a way which does not please the

original creator

whet her particular uses of literary, dramatic,
musical or artistic works constitute acceptable
parody or humour, or whether they infringe the right
of integrity;

whet her a public servant who prepares a paper for
presentation by a senior officer or a Mnister is
“entitled to attribution - and if so how

whet her enpl oyees of public conpanies (perhaps in
practice only ex-enployees) are entitled to simlar
rights of attribution; and

whet her buil dings can be altered or denolished or
used in a particular way.
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45. It is unrealistic to say of such instances that a
ruling woul d be made which would resolve all related
matters finally or that a particular industry would sort
out the matter in accordance with acceptabl e industry
practice, wthout resort to litigation. |t would require
only one creator who considered that he or she had been
mstreated to assert a claimto certain noral rights and
various mgj or undertakings would be put to considerable
trouble and cost. Furthernore, sone of these exanples
represent precisely what has been sought in actual cases
whi ch have been the' subject of conplaint. Even if the
eventual outcone is satisfactory fromthe point of view
of a particular owner of copyright the delay could have
very significant inpacts, particularly where it has been
necessary to preserve the status quo, e.g. not to rel ease
a new publication or not to denolish a building, while a
di spute was resol ved.

46. At paragraph 16 of the Report on Performers’
Protection the Conmttee indicated that it had received
subm ssions supporting the adoption of noral rights
protection for performers. It noted that it would take
up this issue in its reference on noral rights. A
majority of the Conmttee recommended that performers not
be given general copyright protection. This would seem
to carry with it the inplication that noral rights also
ought not to be applicable to performances. However,
shoul d that not be thought to be the case or should the
recommendation rejecting perforners’ right not be
accepted, the mpjority is of the view that performers
shoul d not be granted a noral right in their

performance. Many of the reasons given above for not
granting noral rights to authors seemto be equally
applicable to performers. |n particular, attribution is
commonly provided for the principal perfornmers, but if it
were obliged to be given also to back-up mnusici ans,
nmenbers of the chorus, persons in crowd scenes, etc., it
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woul d be unworkable. Likewise, inrelation to integrity,
It seens to the mgjority that the judgment of whether or
not a performance has been distorted could [ead to nany
difficulties particularly in relation to such issues as
cuing in, voice over or fadding out.

47. Subm ssions to the Commttee refer to there having
been many cases of alleged noral rights breaches but the
only full particularisation is provided in the Martin and
Bick report. Fourteen instances are listed there. \hile
it is indicated that they are a selection, they
presumably represent what those witing the report

t hought were instances that nost strongly supported their
case. Sonme of them have been noted previously as being

I ndicative of over-sensitivity or indeed unreasonabl eness
on the part of the authors concerned. Sone of the

I nstances were resolved after discussion. The instances
cited by Martin and Bi ck when taken with other individual
clains referred to in other subm ssions do not convince
the majority that there is anything that begins to

approxi mate frequent invasions of authors’ integrity.
Legislation is being sought to deal with at npst a
handful of cases each year - and it could well be that
the nunber of justified grievances is |less than this.

48. The non-attribution instances are nore obvious if
one | ooks to newspapers and journals - yet at |east sone
of the mnority consider that these should pe exenpted
from the requirenments of the legislation. As has been
noted previously, contractual arrangements can deal with
nost instances of non-attribution as well, jndustry
practices appear to be devel oping, wthout |egislation,
to nane the witer for an increasing number of itens in
newspaper. It is only third party non-attribution that
cannot be so covered. Again, the instances of alleged
wrongs brought to the Conmttee' s attention were very
smal | in nunber. Sone of those seenmed as if they were




cases where the author was reluctant to bring an
infringement action which was available. Qhers were
really objections to the fact that the operation of

sections 6567 of the Copyright Act allows copying of
works in public places.

49. The majority remains unconvinced that a valid case
for legislative action has been made out. \Wen the
difficulties that are likely to flow fromlegislation of
the kind nooted are” also taken into account, the .
majority’s viewis that a stronger case can be made out
against legislative action being taken

(7) AUSTRALI AN COWUNI TY' S PERCEPTI ON OF MORAL RI GHTS

50. The inpact of any nmoral rights legislation would be
wi deranging. It would not only inpinge on those sectors
of the business comunity famliar wth copyright
concepts or with those that regularly deal wth authors.
Its effects would be felt by any person who owned an
artistic work or copied a literary work. The genera
public would have to be persuaded that this was

l egislation with which they should conply. |n the
present state of public understanding it is the view of
the majority that it would be difficult to persuade very
many nenbers of the public that their purchase of a work
shoul d not give themthe right to do with it as they
wsh. The majority considers that proponents have
underestinmated the ‘foreignness’ of the noral rights
concept to those used to a common |aw system  \wile
menbers of the public may reluctantly accept that there
are limtations on their use of land, they can see that
these constraints have an overall public interest
foundation relating to health, safety or general quality
of life. Laws which inpose linmtations on a person’s use
of his or her personal tangible property that are based
upon anot her individual’'s perception of interest in that
property are alien to our |egal system
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51. The mpjority believes. that if the exanples of
perceived infringements of noral rights which are cited
at paragraph 22 were to be w dely publicised, the general

public response woul d be rejection of the proposal for
legislation. The claimthat only unreasonable action on

the part of the owner of a work would warrant court
intervention would not be acceptable especially when at
| east some of the exanples referred to are endorsed in
subm ssions to the Commttee as being cases where court
intervention was or would be justified.

52.  Copyright owners can testify to the problens that

t hey have encountered in convincing nembers of the public
that reproduction of a work is an infringing act. It is
difficult enough to maintain this line in relation to
phot ocopyi ng and audi o and vi deo copying and the public
performance of literary and nusical works. Prescription
of such infringement does not involve limtations on the
actual property of the owner of an article. It seens to
the majority that the “task of convincing nenmbers of the
public that they cannot do as they wi sh with sonething

t hey have bought may be insuperable.

53. It may not be so difficult to persuade themthat if
they reproduce sonething, the author’s name nust be added
toit. Mst wuld do this anyway. The majority accepts
that this is an appropriate practice, but this is not the
same as accepting that it should be required by
legislation. The task of policing such a requirenent
so great that it will quickly be known that it is
virtually unenforceable. The majority does accept,
however, that one exception mght relate to statutory
l'icensing where it would not seem an unreasonabl e
condition of use that, where practical, there should be
attribution. This exception could be justified because
where a statutory licence applies, it is not possible to
control the use of the work by refusal to allow
reproduction or through contractual arrangenents.

S
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54. It does not seemto the majority that the |ikely
public reaction to a proposed alteration to the |aw
should be ingnored. A lawthat is likely to be breached
frequently and is likely to be viewed by the public as

| acki ng an acceptabl e theoretical and social basis should
not be reconmended.

55. In the majority’s view the potential damage of
enacting noral rights |egislation goes beyond the |ikely
public reaction to the specific provisions thenselves.

As noted above, difficulties already exist with the |ack
of acceptance and enforceability of copyright law. It is
I nmportant for copyright owners that, as far as possible,
there be wi de community understandi ng of the essenti al
role of copyright, both in a cultural sense and as an

i nportant underpinning of major industries. The task of
achieving this in the community is likely to be
significantly adversely affected by “noral rights

| egi slation which would be neither understood nor

accept ed.

8) ACTI ON BY AUTHORS

56. The mpjority is of the view that the appropriate
course of action to be taken by authors and their
representatives is not to press for legislation. It
shoul d be enphasized that this view does not reflect, on
the noral justice of the authors’ and artists’ position
The najority can envisage circunstances where it may be
appropriate for alteration of an author’s work to occur.
It al so accepts that certain alterations or destruction
of works are inappropriate. The philosophical difference
between the majority and the mnority relates to the
question whether |egislation should confer additiona

l egal rights of action in relation to these matters.
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57. One way of inproving the position of authors and
artists would be to nount an educati on canpaign that

i nfornms nenbers of the public of the concerns of
authors. Attention should be paid to contracts so that
persons who undertake conmm ssioned works in particular,

can stipulate the use to be nmade of their work. They may
wel | have to accept that they will |ose commssions if

they are over-demanding or may have to accept a |ower
fee. This approach would nmeet the issues involved
directly. It would also avoid the introduction of

|l egislation that could be expected to produce many nore
serious new problens than the few situations in which it
may confer a socially desirable renedy.

58. It may be that if the public and authors are
sufficiently educated, some areas where there is a proper
cause for concern will become identified and a specific
type of legislative intervention that is appropriate to
deal with themw ||l also be able to be determned. Until
that time and until a case for alteration of the present
| aw can be properly made out, the mgjority recomrends
against legislation to confer noral rights protection on
authors and, artists.




