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The matter is the subject of consideration in some texts.
It is referred to generally by Stewart on Lnternational
right and Neighbouring Rights in paragraphs 8.19 and
8.20 (pp.214-5). These references are in accordance wth
what is said in the WPO Cuide. However, when Stewart
comes to sumuarise the provisions of the English
| egi sl ation (paragraph 18.27, p.447) he says that it is an
of fence, wi thout the consent of the perforner, know ngly,
(|2_to make a record or a filmof his ‘|live’, that is,
unfixed performance, ‘directly or indirectly', that is
either at the place where the performance takes place or
off the air. he provisions are referred to simlarly in
the Report of the Commttee to consider the Law on
Copyright and D95|8ns chaired by Witford J; see
paragraph 497, p. 104.

It would seem that neither Stewart nor \Witford gives the
Uni t ed Ki ngdom provision a nmeaning which woul d enable a
performer to prevent the use of a fixed performance for a
purpose different fromthat originally agreed. |If they
are right, it would seemthat the United Ki ngdom

| egi slation does not provide for all matters contenplated
by Article 7. If, on the other hand, the alternative
construction referred to above is correct, that is not so,
andhthe Uni ted Kingdom |egislation does provide for this
right.

See Part IV of this Report for mnority' s views.
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APPENDI X 1

ORGANI SATI ONS FROM WHOM suBM Ssions WERE RECEI VED

Australian Record Industry
Association Ltd

Australian Fil m Comm ssion

| nternational Federation of Misicians

New Sout h Wal es Fi |l m Corporation

Producers and Directors Quild of Australia

The Registered C ubs Association of NSW

| nterstar

Conf ederation of Misic Copyright
Omers Ltd

Australian Witers' Guild Ltd
Advertising Federation of Australia
Australia Council

Australian Broadcasting Corporation
Australian Copyright Council Ltd

Actors’ Equity of Australia

The Australian Society of Authors Ltd

24

18

28

20

31

20

12

17

28

27

27

22

Sept enber 1984

Sept enber 1984
August 1984
August 1984
July 1984

July 1984

July 1984

May 1984
February 1984
February 1984
February 1984

February 1984

9 February 1984

31 January 1984

23 January 1984
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Musi ci ans’ Union of Australia

Federation of Australian Radio
Broadcasters

Australian Witers’ Qiild Ltd

Australian Fol k Trust, Inc.

Federation of Australian Comerci al
Tel evision Stations

The Ranms Skull Press

18 January 1984

3 January 1984
30 Decenber 1983

23 Decenber 1983

22 Decenber 1983

13 Decenber 1983
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APPENDI X 2

ORGANI SATI ON FROM WHOM COVMENTS ON THE

COMMITTEE'S DI SCUSsioN PAPER VERE RECEI VED

Actors’ Equity of Australia

Musi ci ans’ Union and Actors’ Equity
Perforners’ Collecting Society Ltd

Australia Council

Austral i an Federation of Consumer
Organi sations, Inc

| nternational Federation of Actors
Advertising Federation of Australia Ltd
The Musicians’ Union of Australia

Federation of Australian Radio
Broadcasters

Australian Record Industry
Associ ation Ltd

I nternational Federation of Misicians

I nternational Federation of Phonogram
and videogram Producers

8 Novenber 1985

21 Cctober 1985

Sept enber 1985

20 August 1985
19 August 1985
14 August 1985

August 1985

30 July 1985

(undat ed)

15 July 1985

28 June 1985
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APPENDI X 3

TEXT OF THE ROVE CONVENTI ON

| NTERNATI ONAL CONVENTI ON FOR THE PROTECTI ON OF PERFORMERS
PRODUCERS OF PHONOGRAMS AND BROADCASTI NG ORGANI SATI ONS

The Contracting States, noved by the desire to protect the
rights of performers, producers of phonograms, and

broadcasting organi sations,
Have agreed as fol | ows:
Article 1

Protection granted under this Convention shall |eave intact
and shall in no way affect the protection of copyright in
literary and artistic works. Consequently, no. provision of
this Convention may be interpreted as preéjudicing such
protection

Article 2

1. For the purposes of this Convention, national treatnent
shal | nean the treatnent accorded by the donestic |aw of the
Contracting State in which protection is clained:

(a) to perforners who are its nationals, as regards
performances” taking place, broadcast, or first fixed,
on 1ts territory;

(b) to producers of phonograms Wwho are its nationals, as
regards phonograms first fixed or first published on

its territory;

(c) to broadcasting organisations which have their
headquarters on its territory, as regards broadcasts
transmtted fromtransmtterS situated on its

territory.

2. National treatment shall be subject to the protection
specifically guaranteed, and the |imtations specifically
provided for, in this Convention

Article 3
For the purposes of this Convention:

(a) ‘performers’ means actors, singers, nusicians,
dancers, and other persons who act, 5|n?, del 1 ver
decl ai m plaz in, or otherwise performliterary or
artistic works;
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(b) ‘phonogram’' neans any exclusivelx aural fixation of
sounds of a performance or of other sounds;

(c) ‘' producer of phonograms' means the person whoorthe
l egal entity which, first fixes the sounds of a
performance or other sounds;

(d)  ‘publication” means the offering of copies of a
phonogramto the public in reasonable quantity;

(e) ‘reproduction’ neans the making of a copy or copies
of a fixation;

(f)  ‘broadcasting” means the transm ssion by wreless
nEang for public reception of sounds or of inmages and
sounds;

(9) ‘rebroadcasting’ neans the simultaneous broadcasting
by one broadcasting organisation of the broadcast of
anot her broadcasting organisation.

Article 4

Each Contracting State shall grant national treatnment to
perfornmers if any of the following conditions is met:

(a) tge performance takes place in another Contracting
tate;

(b) the performance is incorporated in a phonogram Which
Is protected under Article 5 of this Convention

(c) the performance, not being fixed on a phonogram, iS
carried by a broadcast which is protected by
Article 6 of this Convention.

Article 5

1. Each Contracting State shall grant national treatment to
producers of phonograns if any of the follow ng conditions is
met :

(a) the producer of the phonogram is a national of
another Contracting State (criterion of nationality);

(b) the first fixation of the sound was made in another
Contracting State (criterion of fixation);

(c) the phonogram was first published in another
Contracting State (criterion of publication).

2. |f a phonogramwas first published in a non-contracting
State but if it was also published, within thirty days of its
first publication, in a Contracting State (sinultaneous
publication), it shall be considered as first published in the
Contracting State
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3. By neans of a notification deposited with the _
Secretary-Ceneral of the United Nations, any Contracting State
na% declare that it will not apply the criterion of
ublication or, alternatively, the criterion of fixation

uch notification may be deposited at the tine of
ratification, acceptance or accession, or at any tine _
thereafter; in the last case, it shall becone effective six
months after it has been deposited.

Article 6

1. Each Contracting State shall ﬂrant national treatnment to
broadcasting organisations if either of the follow ng
conditions is met:

(a) the headquarters of the broadcasting organisation is
situated in another Contracting State;

(b) the broadcast was transmtted froma transmtter
situated in another Contracting State.

2. By means of a notification deposited with the _
Secrefary-Ceneral of the United Nations, any Contracting State
may declare that it will protect broadcasts only if the
headquarters of the broadcastln% organi sation is situated in
another Contracting State and the broadcast was transmtted
froma transmtter situated in the sane Contracting State.
Such notification may be deposited at the time of
ratification, acceptance or accession, or at any tine
thereafter; in the last case, it shall becone effective six
months ‘after it has been deposited

Article 7

1. The protection provided for performers by this Convention
shal | include the possibility of preventing:

(a) the broadcasting and the comunication to the public,
wi thout their consent, of their performance, except
where the performance used in the broadcasting or the
public conmmunication is itself already a broadcast
performance or is made from a fixation

(b) the fixation, without their consent, of their unfixed
per f or mance;

(c) the reproduction, without their consent, of a
fixation of their performance:

(1) if the original fixation itself was nade
w thout their consent;

(i) if the reproduction is made for purposes
different fromthose for which the
performers gave their consent;
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(i) if the original fixation was made in
accordance with the provisions of
Article 15, and the reproduction is nade for
purposes different fromthose referred to in
t hose provisions.

2. (1) If broadcasting was consented to by the perforners, it
shall be a matter for the donestic |aw of the
Contracting State where protection is clainmed to
regul ate the protection against rebroadcasting,
fixation for broadcasting purposes and the
reproduction of such fixation for broadcasting
pur poses.

(2) The terns and conditions governing the use by
broadcasting organisations of fixations nmade for

broadcasting_PurPoses shal| be determned in .
accordance wth the donestic |aw of the Contracting
State where protection is clained.

(3) However, the donestic law referred to in
sub-paragraphs (1) and (2) of this paragraph shall not
operate to deprive perforners of the ability to
control, by contract, their relations with
broadcasting organisations.

Article 8

Any Contracting State may, by its donestic [aws and
regulations, specify the manner in which perforner
represented in connexion with the exercise of their ri
several of” them participate in the sane perfornance.

Article 9

Any Contracting State may, by its domestic |aws and

regul ations, extend the protection provided for in this
quyentlon to artists who do not performliterary or artistic
wor ks.

Article 10

Producers of phonograms shall enjoy the right to authorise or
prohibit the direct or indirect reproduction of their
phonogr ans.

s wll be
ghts if
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Article 11

|f, as a condition of protecting the rights of producers of
phonograms, or of perforners, or both, in relation to
phonograns, a Contracting State, under its domestic law,
requires conpliance with formalities, these shall be considered
as fulfilled if all the copies in commerce of the published
phonogram or their containers bear a notice consisting of the
synbol [P], acconpanied by the year date of the first
publication, placed in such a manner as to give reasonabl e
notice of claim of protection; and if the copies or their
containers do not identify the producer or the |icensee of the
producer (by carrying his name, trade mark or other apPrOﬂrlate
deS|gnat|on¥, the notice shall also include the name of the
owner of the rights of the producer; and, furthermore, if the
copies or their containers do not identify the principal
perforners, the notice shall also include the name of the
person who, in the country in which the fixation was effected,
owns the rights of such perforners.

Article 12

| f a phonogram published for commercial purposes, or a
reproduction of such phonogram, is used directly for .
broadcasting or for any comunication to the public, a single
equi tabl e renuneration shall be paid by the user to the
erformers, or to the producers of the phonograns, or to both.

mestic law may, in the absence of agreement between these
parties, lay down the conditions as to the sharing of this
remuneration.

Article 13

Broadcasting organisations shall enjoy the right to authorise
or prohibit:

(a) the rebroadcasting of their broadcasts;
(b

) the fixation of their broadcasts;
(c) the reproduction:
(1) of fixations, nmade without their consent, of
their broadcasts;

(i) of fixations, nade in accordance with the .
provisions of Article 15, of their broadcasts, if
the reproduction is made for purposes different
fromthose referred to in those provisions;

(d) the comunication to the public of their television
broadcasts if such communication is made in places
accessible to the public against paynent of an
entrance fee; it shall be a matter for the donestic
| aw of the State where protection of this right is
clained to determne the conditions under which it may
be exerci sed.
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Article 14

The term of protection to be granted under this Convention
shal | last at least until the end of a period of twenty years
conputed fromthe end of the year in which

(a) the fixation was made - for phonograms and for
performances incorporated therein;

(b) the performance took place - for performnces not
| ncorporated in phonograms;

(c) the broadcast took place - for broadcasts.

Article 15

1. Any Contracting State may, in its donmestic |aws and
regul ations, provide for exceptions to the protection

guaranteed by this Convention as regards:

(a) private use;

(b) use of short excerpts in connexion with the reporting
of current events;

(C ephenmeral fixation by a broadcasting organisation by
means of its own facilities and for its own broadcasts;

(d) use solely for the purposes of teaching or scientific
research.

2. lrrespective of paragraph 1 of this Article, any
Contracting State may, In its donmestic |laws and .
regul ations, provide for the same kinds of limtations wth
regard to the protection of perforners, producers of
honograms and broadcasting organisations, as it provides

or, In its donestic laws and regulations, in connexjon
with the protection of copyright in literary and artistic
works.  However, conpulsprg licences may be provided for
only to the extent to which they are conpatible with this

Conventi on.
Article 16 .

| . Any State, upon beconming party to this Convention, shall be
bound by all the obligations and shall enjoy all the
benefits thereof. However, a State may at any tine, in
notification deposited with the Secretary-CGeneral of the

United Nations, declare that:

a

(a) as regards Article 12:
(1) it will not apply the provisions of that Article;

(i)

it will not apply the provisions of that Article
in respect of certain uses;
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(i) as regards phono?rans the producer of which is
not a national of another Contracting State, it
will not apply that Article;

(iv) as regards phonograms the producer of which is a
national of another Cbntractln? State, it wll
limt the protection provided for by that Article
to the extent to which, and to the term for
which, the latter State grants protection to
phonograns first fixed by a national of the State
maki ng the declaration; "however, the fact that
the Contracting State of which the producer is a
‘national does not grant the protection to the
sane beneficiary or beneficiaries as the State
maki ng the declaration shall not be considered as
a difference in the extent of the protection;

(b) as regards Article 13, it will not apply item(d) of
that Article; if a Contracting State makes such a
declaration, the other Contracting States shall not be
obliged to grant the right referred to in Article 13,
item (d), to broadcasting organisations whose
headquarters are in that State.

2. If the notification referred to in paragraph 1 of this
Article is made after the date of the deposit of the
instrument of ratification, acceptance or accession, the
declaration will becone effective six nonths after it has
been deposited.

Article 17

Any State which, on Cctober 26, 1961, grants protection to

roducers of phonograms solely on the basis of the criterion of

i xation may, by a notification deposited with the
Secretary-CGeneral of the United Nations at the time of
ratification, acceptance or accession, declare that it wll
anIy, for the purposes of Article 5 the criterion of fixation
al one and for the purposes of paragraph 1(a)(iii) and (iv) of
Article 16, the criterion of fixation instead of the criterion
of nationality.

Article 18

Any State which has deposited a notification under paragraph 3
of Article 5, paragraph 2 of Article 6, paragraph 1 of

Article 16 or Article 17, may, by a further notification
deposited with the Secretary-CGeneral of the United Nations,
reduce its scope or withdraw it.




- 86 -

Article 19

Not wi t hst andi ng anﬁthlng in this Convention, once a performer
has consented to the incorporation of his perfornmance in a
visual or audio-visual fixation, Article 7 shall have no

further application
Article 20

1. This Convention shall not prejudice rights acquired in any
Contracting State before the date of comng into force of this
Convention for that State

2. No Contracting State shall be bound to apply the provisions
of this Convention to performances or broadcasts which took

pl ace, or to phonograns which were fixed, before the date of
comng into force of this Convention for that State.

Article 21

The protection provided for in this Convention shall not
prejudi ce any protection otherw se secured to perforners
producers of phonograms and broadcasting organisations.

Article 22

Contracting States reserve the right to enter into special
agreenents anong thenselves in so far as such agreenents grant
to performers, producers of phonograms or broadcastlng

organi sations nore extensive rights than those granted by this
Convention or contain other provisions not contrary to this
Conventi on.

Article 23

This Convention shall be deposited with the Secretary-Ceneral

of the United Nations. |t shall be open until June 30, 1962,

for signature by any State invited to the Diplomatic Conference

on the International Protection of Perforners, Producers of

Phonograms and Broadcasting Organisations which is a party to

t he Universal Cbpyri?ht Convention or a menber of the o

%gtfrnatlonal Union for the Protection of Literary and Artistic
rks.

Article 24

1. This Convention shall be subject to ratification or
acceptance by the signatory States.

2. This Convention shall be open for accession by any State
invited to the Conference referred to in Article 23, and by any
State Menmber of the United Nations, provided that in either
case such State is a party to the Universal Copyright
Convention or a nenber of the International Union for the
Protection of Literary and Artistic Wrks.
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3. Ratification, acceptance or accession shall be effected by
t he deposit of an instrument to that effect with the
Secretary-CGeneral of the United Nations.

Article 25
1. This Convention shall cone into force three nonths after

the date of deposit of the sixth instrument of ratification
acceptance or accession.

2. Subsequently, this Convention shall cone into force in
respect of each State three nonths after the date of deposit of
its instrunment of ratification, acceptance or accession.

Article 26

1, Each Contracting State undertakes to adopt, in accordance
with its Constitution, the nmeasures necessary to ensure the
application of this Convention.

2. At the tine of deposit of its instrument of ratification
acceptance or accession, each State nust be in a position under
Its domestic law to give effect to the terns of this Convention

Article 27

1. Any State nay, at the time of ratification, acceptance or
accession, or at any time thereafter, declare by notification
addressed to the Secretary-General of the United Nations that
this Convention shall extend to all or any of the territories
for whose international relations it is responsible, provided
that the Universal Copyright Convention or the Internationa
Convention for the Protection of Literary and Artistic Wrks
applies to the territory or territories concerned. This
notification shall take effect three nonths after the date of
its receipt.

2. The notifications referred to in paragraph 3 of Article 5,
paragraph 2 of Article 6, paragraph 1 of Article 16 and
Articles 17 and 18, may be extended to cover all or any of the
territories referred to in paragraph 1 of this Article.

Article 28

1. Any Contracting State naY denounce this Convention, on its
own behal f or on behalf of all or any of the territories
referred to in Article 27.

2. The denunci ation shall be effected by a notification
addressed to the Secretary-General of the United Nations and
shal | take effect twelve nonths after the date of receipt of
the notification.
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3. The right of denunciation shall not be exercised by a
Contracting State before the expiry of a period of five years
fromthe date on which the Convention canme into force with
respect to that State.

4. A Contracting State shall cease to be a party to this
Convention fromthat tine when it is neither a party to the

Uni ver sal Cberlght Convention nor a nenber of the o

I nternational Unron for the Protection of Literary and Artistic

Vor ks.

5. This Convention shall cease to apply to any territory
“referred to in Article 27 fromthat tinme when neither the
Uni versal Copyright Convention nor the International Convention
for the Protection of Literary and Artistic Wrks applies to
that territory.

Article 29

1. After this Convention has been in force for five years, any
Contracting State may, by notification addressed to the
Secretary-CGeneral of the United Nations, request that a
conference be convened for the purpose of reV|S|n? t he
Convention. The Secretary-Ceneral shall notify all Contracting
States of this request. [|f, within a Feriod of six nonths
following the date of notification by the Secretary-Ceneral of
the United Nations, not |ess than one half of the Contracting
States notify himof their concurrence with the request, the
Secretary-CGeheral shall informthe Director-Ceneral of the

| nternational Labour Office, the Director-General of the United
Nations Educational, Scientific and Cultural O ganization and
the Director of the Bureau of the International Union for the
Protection of Literary and Artistic Wrks, who shall convene a
revision conference in co-operation with the Intergovernnental
Commttee provided for in Aticle 32.

2. The adoption of any revision of this Convention shal
require an affirmative vote by two-thirds of the States
attending the revision conference, provided that this majority
includes two-thirds of the States which, at the tine of ghe
revision conference, are parties to the Convention.

3. In the event of adoption of a Convention revising this
Convention in whole or in part, and unless the revising
Convention provi des ot herw se:

(a) this Convention shall cease to be open to
ratification, acceptance or accession as fromthe date
of entry into force of the revising Convention

(b) this Convention shall remain in force as regards
rel ations between or with Contracting States which

have not become parties to the revising Convention
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Article 30

Any di spute which may arise between two or nore Contracting
States poncernlag_the_|nterpretat|on or application of this
Convention and which is not settled by negotiation shall, at
the request of any one of the parties to the dispute, be

referred to the International urt of Justice for decision
unl ess they agree to another node of settlenent.
Article 31

W thout prejudice to the provisions of paragraph 3 of Article
5, paragraph 2 of Article 6, paragraph 1 of Article 16 and
Article 17, no reservation nay be made to this Convention

Article 32

1. An Intergovernnental Commttee is hereby established with
the follow ng duties:

(a) to study questions concerning the application and
operation of this Convention; and

(b) to collect proposals and to prepare docunentation for
possible revision of this Convention

2. The Conm ttee shall consist of representatives of the
Contracting States, chosen with due regard to equitable
geographical distribution. The nunmber of menbers, shall be six
I'f there are twelve Contracting States or less, nine if there
are thirteen to eighteen Cbntrapt|ng States and twelve if there
are nore than eighteen Contracting States.

3. The Committee shall be constituted twelve nonths after the
Convention comes into force by an el ection organi sed anong the
Contracting States, each of ich shall have one vote, by the
Director-Ceneral of the International Labour Ofice, the
Director-CGeneral of the United Nations Educational, Scientific
and Cultural Organization and the Director of the Bureau of the
International Union for the Protection of Literary and Artistic
Works, in accordance with rules previously approved by a
majority of all Contracting States.

4. The Committee shall elect its Chairman and officers. It

shal | establish its own rules of procedure. These rules shall
in particular provide for the future operation of the Conmttee
and for a method of selecting its menbers for the future in

guch a way as to ensure rotation anmong the various Contracting
t at es.

5, Oficials of the International Labour Ofice, the United
Nations Educational, Scientific and Cultural Organization and
the Bureau of the International Union for the Protection of
Literary and Artistic Wrks, designated by the .
Directors-General and the Director thereof, shall constitute
the Secretariat of the Commttee.
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6. Meetings of the Committee, which shall be convened whenever
a majority of its menbers deems it necessary, shall be held
successively at the headquarters of the International Labour
Ofice, the United Nations Educational, Scientific and Cultural
Organi zation and the Bureau of the International Union for the
Protection of Literary and Artistic Wrks.

7. Expenses of menbers of the Commttee shall be borne by
their respective Governnents.

Article 33

1. The present Convention is drawn up in English, French and
Spani sh, the three texts being equally authentic.

2. In addition, official texts of the present Convention shal
be drawn up in German, Italian and Portuguese.
Article 34

1. The Secretary-Ceneral of the United Nations shall notify
the States invitéd to the Conference referred to in Article 2
and every State Menber of the United Nations, as well as the
Director-CGeneral of the International Labour Ofice, the
Director-General of the United Nations Educational, Scientific
and Cultural Organization and the Director of the Bureau of the
%gtfrnatlonal Union for the Protection of Literary and Artistic
rks:

3

(a) of the deposit of each instrument of ratification
acceptance or accession;

(b) of the date of entry into force of the Convention

(c) of all notifications, declarations or communications
provided for in this Convention

(d) if any of the situations referred to in paragraphs 4
and 5 of Article 28 arise.

2. The Secretary-General of the United Nations shall also
notify the Director-CGeneral of the International Labour Ofice,
the Director-General of the United Nations Educational,
Scientific and Cultural Organization and the Director of the
Bureau of the International Union for the Protection of .
Literary and Artistic Wrks of the requests comunicated to him
in accordance with Article 29, as well as of any communjcation
received fromthe Contracting States concerning the revision of
t he Conventi on.

| N FAI TH WHERECF, the undersigned, being duly authorised
thereto, have signed this Convention
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DONE at Rone, this twenty-sixth day of Cctober 1961, in a
single copy In the English, French and Spanish |anguages.
Certified true copies shall be delivered by the
Secretary-Ceneral of the United Nations to all the States
invited to the Conference referred to in Article 23 and to
every State Menber of the United Nations, as well as to the
Director-General of the International Labour Cffice, the
Director-Ceneral of the United Nations Educational, Scientific
and Cultural Organization and the Director of the Bureau of the
%gtfrnatlonal Union for the Protection of Literary and Artistic
rks.
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APPENDI X 4

STATES PARTY TO THE | NTERNATI ONAL coNVENTION FOR THE

PROTECTI ON OF PERFORMERS. PRODUCERS OF PHONOGRAMS

AND BROADCASTI NG_ORGANI SATI ONS.
THE ROVE CONVENTI ON (1961)
(As at March 1987)
STATE DATE STATE BECAME PARTY
Austria 9 Jun 1973
Bar bados 18 Sep 1983
i N i
: e
Col onbi a 17 Seg 1976
Congo 18 May 1964
Costa Rica 9 Sep 1971
Czechosl ovaki a 14 Aug 1964
Denmar k _ 23 Sep 1965
Dom ni can Republic 27 Ot 1986
Ecuador 18 May 1964
El Sal vador 29 Jun 1979
Fiji 11 Apr 1972
Fi nl and , 21 Ot 1983
Cermany, Federal Republic of 21 Ot 1966
Quat entl a 14 Jan 1977
Ireland 19 Sep 1979
Italy 8 Apr 1975
Luxenbour g 25 Feb 1976
Mexi co 8 May 1964
Il\\l/_bnaco 6 Sep 1985
| ger 18 May 1964
gorway 10 Jul 1978
anama 2 Sep 1983
Eggaguay 26 Feb 1970
ru. . 7 Aug 1985
Phi | i ppi nes 25 SeS 1984
Sweden’ 18 May 1964
United Kingdom 18 Mav 1964
Ur uguay 4 Jul 1977
(Total: 30 States)
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APPENDI X 5

YR ERS LECTI | ETI E

The Australasian Performng Right Association Ltd.

The Phonographi ¢ Performance Conpany of Australia Ltd.

AUSTRALASI AN PERFORM NG RI GHT _ASSOCI ATION LTD ( APRA)

Under section 31 of the Coovriaht Act, the copyright in a
literary, dramatic or nusical work includes the exclusive
right to performthe work in public (which includes
performance of the work in prem ses open to the public) and
the right to broadcast the work. By virtue of section 36 of
the Act, any public performance or broadcasting of such a
copyright work that takes place w thout the authority of the
owner of the copyright is an infringement of copyright in the
work.  These provisions give effect to the requirements of the
Berne Convention for the Protection of Literary and Artistic
Wrks to which Australia is a party.

APRA was established in 1926 by owners of copyright in nusica
works to exercise their rights of public performance and
broadcasting. APRA's nenbers assign to it the public
performance and broadcasting rights in their works and in
return receive from APRA’ paynents proportionate to the public
performance and broadcasting of their works. APRA has
arrangenents with equival ent organisations in other countries
by which it has acquired rights in relation to foreign works.
It thus exercises the right to grant licences subject to
paynment of licence fees in relation to alnost all nusical

wor ks performed in Australia.
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If it is wished to publicly performworks that are under
APRA s control wi thout becomng liable to an action for
infringement of copyright, it is necessary to obtain a licence
from APRA.  APRA fornul ates licence schemes setting out the
fees subject to the payment of which it is prepared to grant

bl anket licences for the public performance of the nusical
works under its control. The fees charged by APRA vary

. according to the kind of establishnment for which a licence i s

to be given.

Li cence schemes such as those operated by APRA are subject to
the overall control of the Copyright Tribunal established
under the Copyright At . Under section 157 of the Copyright
Act an application may be nmade to the Tribunal by a person who
clains that he requires a licence under a |icence schene but
that the grant of a licence would be subject to the paynent of
charges or to conditions that are not reasonable in the
circunstances. In this event the Tribunal has power to nake
orders specifying fees or conditions it considers reasonable.

APRA is a non-profit making organisation. It distributes all
of the licence fees it collects to conposers, lyricists and
nusic publishers (ie. the copyright owners in the nusical

wor ks), after deducting its collection costs.
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PHONOGRAPHI C PERFORMANCE COMPANY OF AUSTRALIA LTD (ppca)

Under the Copyright Act, copyright in a sound recording may
include the exclusive rights to performthe recording in
public and to broadcast the recording. \Were these rights
exist it may be an infringement of copyright to performin
public or broadcast the recording wthout the perm ssion of
the copyright owner. The question of which recordings
marketed in Australia are so protected nmay be determ ned by
reference to the Act and relevant regulations. As exanples,
however, nmost recordings made in Australia or the United
Kingdom are protected, but nost made in the United States of
Anerica are not.

PPCA is a collecting society established in 1969 by ngjor
producers and manufacturers of sound recordings to control the
performng and broadcasting rights in various copyright sound
recordings on behalf of the copyright owners. |t does this
through a |icensing scheme under which it wll give permssion
for the use of those recordings in certain situations and on

certain conditions.

The fees payable to PPCA under its public performance
lice-rising schenme are understood to be the fees it requires to
be paid to it before it will give its permssion for the
public performance of whatever protected sound recordings are
under its control. A failure to pay the licence fees may
therefore |eave any person performng those sound recordings
in public liable to an action for infringenent of copyright.

Li censing schenes such as that operated by PPCA are subject to
the overall control of the Copryight Tribunal established
under the Copyright Act. An application may be made to the
Tribunal by a person who clains that he requires a licence
under a licensing scheme but that the grant of a |licence would
be subject to the paynent of charges or to conditions which
are not reasonable in the circunstances. In this event the
Tribunal has power to make orders specifying fees or
conditions it considers reasonable.
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In the case of published sound recordings there is an
alternative to the obtaining of perm ssion because the Act
provides a ‘statutory licence’ Wwhich allows public performnce
of such recordings without infringement if certain conditions
are net. These conditions include payment of agreed
remuneration or, failing agreement, an undertaking to pay

equi tabl e renuneration as determ ned by the Copyri ght

Tribunal. It is understood that PPCA has authority to make
agreements or accept undertakings pursuant to the statutory
licence on behalf of relevant copyright owners.
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APPENDI X 6

LEGAL PROTECTI ON FOR PERFORVERS | N OTHER COUNTRIES

Leaal Rights Granted to Perforners

The recording of a performance

The broadcasting of a performance

The comunication to the public of a performance
d) The distribution by cable of a performance

g? The_reBroductlon of a recorded perfornmance
(

(

; Equi tabl e remuneration for the broadcasting of a
recorded perfornmance _ .

) Equi t abl e-renuneration for the comunication to the
EUb[IC of a recorded performance _ .

) quitabl e renuneration for the distribution by cable

of a recorded perfornance
+ Right to renmuneration only
Ri ght of authorisation or prohibition

(1) Right to (d) and (h) excluded for broadcasting relay
services and small community antenna systens,
si nul taneous, conplete and unchanged distribution of
Cesterrei chi scher Rundfunk broadcasts in Austria
considered as part of the original broadcast;
statutory licence in respect of sinultaneous, .
conpl ete and unchanged cable distribution of foreign
broadcasts.

(2) Right to (f) and (h) if records have previously been
publ i shed.
(3) See definition of diffusion in Article 16 and al so

Article 80 concerning rights to (d), (f) and (h).

SQURCE :  The information contained in this appendi x was
conpiled from a number of sources. Mpst of the information is
derived fron1A€Pend|x_1/9 of the memorandum submtted by the

I nternational Federation of Phonogram and Vi deogram Producers
(IFP“), on the neans enployed to guarantee the rights
established by the Rone Convention, at the |LQ UNESCO W PO

| ntergovernnental neeting in Paris, ‘June 1985. The Committee”
notes that the information in respect of some countries may be
I nadequate or out of date.
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BARBADOS

Copyright Act 1981 (1982-1) of 22 Jan 1982.

(1

ga) (b) (d) (e)

0 years

Berne, UCC, Rone

Bot h ﬁroducers of phonograms and perforners have
a rlé; t to renuneration in respect of
broadcasting and public perfornmance of
phonograms. A society to collect the
remuneration was set up in June 1985.
Remuneration is to be shared equal |y between
phonogram producers and performners.

BELE UM

Nei t her producers of phonograms nor perforners have a
broadcasting or public performance right under Belgium | aw

Berne, UCC . _

A joint collecti ng_ soci ety BELGRAMEX collects
remuneration and distributes it according to the
1976 Protocol of the 1954 |FPI, FIM agreenent.
Phonogram producers receive two thirds and

performers one third of the net distributable
I ncome.

Law No 4.944

1973.

BRAZI L
of 6 April 1966 and Law No 5.988 of 14 Decenber

6()a) (b) (c) (e) (f) (g) inplication (d) (h)
0 years

Berne, UCC, Rone . .
Performers have a right to remuneration in
respect of broadcasting and public performance
of phonograms. Money 1's collected for both
producers and perforners. Follow ng deductions
of 16.6% for the muscians union, 3% to a fund
for social purposes and between 10% to 13% for
adm ni strative expenses the remaining noney is
split equally between producers and perforners.
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CANADA

Copvright Act. Revised statutes of Canada, 1970 chapter 30
(i) ni

(ri))y -
(iii) Berne, UCC | _ _
(iv) Perforners in Canada receive renuneration for

their performance only by contract. There is no
performng right for performers.

CHILE

Law No 17. 336 of 28 August 1970.

(1 éa) (b) (c) (e) (f) (g) by inplication (d) (h)
(il 0 years
(i Berne, UCC, Rome ,

(v Performers have a right to renuneration for the

communi cation of phonograms to the public.
Remuneration is shared with phonogram producers

bK contract. The agreement provides for equa
sharing of the revenue.

Law No 23 of 28 January 1982

(i (8) (B) (¢) (&) (1) () by imlication (d) (h)
(7] 0’ years p.m.a.
( j ucc, Rome

Perforners have an equitable right to share in
rePuneratlonffon]broadcastlng and public
per f ormance o onograms.  This nonev i s ba
to producers oP phonograms WhO §%are yt quale
with performers.

CONGO
Law No 24/82 of 7 July 1982.

(i a) (b) (¢) (e

-; ﬁo)y (c) (e)

ears
Berne, Rome
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COSTA RI CA

Law No 6683 of 24 Septenber 1981.

Ug éa) (b) (c) (e) (f) (g) by inplication (d)
| 0" years
| ucc, Rone

(5#

CZECHOSLOVAKI A

Law No 35 of 25 March 1965.

.(.if ﬁf—;‘) (b) (c) (e) (f) (g) by inplication (d)
years

Berne, UCC, Rone _ .
Perforners have a rlpht to remuneration for the

broadcasting and public perfornmance of their
recorded performances. Renmuneration is based on
contracts the performers organisation has with
the state broadcasting organisation. The
performers organisation distributes directly to
performers.

DENVARK

Law No 158 of 31 May 1961 as anended to 8 June 1977.
(i §a) (b) (c) (e) (f) (9)
5 years

|
N Ber ne, ucc, Rone

v Performers-and producers of phonograms have a
right to remuneration for broadcasting and

Bubllc performance. The Perfornmers share of .
roadcasting revenue is calculated on the basis
of broadcasting logs, using a points system

Publ i ¢ perfornance nuneys are divided equally

bet ween various national performers unions and
phonogram producers.
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ECUADOR

COPYright Law No 610 of 30 July 1976.
(ig (a) (b) (c) (e) (f) (g) (h)

25 years

UCC, Rone _ _
Performers have a rIPht to renuneration for
broadcasting and public performnce.
Remuneration is shared equally, by contract,
with producers of phonograns.

EL SALVADOR

Law No 376 of 6 Septenber 1963.

(i (a) (b) (c) (e) (f) (g) by inplication (d) (h)
(11 25 years
(I ucc, Rone
FIJI

Perfornmers Protection O dinance 1966.
(1) (a) (b) (c) (d) (e)

(”i) -
(i) Berne, UCC, Rone

FI NLAND

Law No 404 of 8 July 1961 as amended up to 8 June 1984,

(] gg)yégr)s(c) (e) (f)

N

§ii|1 Berne, UCC, Rone

(iv) Bot h producers of phonogranms and perforners have a
right to equitable renuneration for broadcasting of
honograns. There is no public perfornance rlght.
emuneration is based on a tarrif per mnute of
playing tine. Renuneration from broadcasting Finnish
recordings is distributed equally between filTm
Broducers_and perfornmers. Money collected from
roadcasting foreign recordings’is used for the
general benefit of Finnish perforners and producers.
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FRANCE

Law on Authors’ Rights and on the Rights of Perfornmers,
Producers of Phonograms and Vi deogranms and Audi ovi sual
Communi cation Enterprises (No. 85-660 of 3 July 1985).

(1 (ag(b)(c%(d)(e)(f)(g)

(i not Iimted

(T Berne, ucc .

(iv Article 19 of this |aw decrees that perforners
are presuned to grant a transfer of their rights
“to producers of audiovisual works with whom they
contract. Also the right to renmuneration is
afforded only in respect of phonograns and
videograns first fixed in France.

GERMANY (Denpcrati c Republic)

Copovright Act 1965.

.(.i; &a) (b) (e) (f) (9)
(i 0 years
(i Berne, UCC

GERMANY (Federal Republi 2

Copvright Act 1965 as amended up to 2 March 1974,
(i(H &g)ye(at})s(C)(d) (e) (f) (9) (h)

(iii) Berne, ucc, Rome _

(iv) Performers have a right to equitable ,
remuneration for the broadcasting and public
performance of phonograms. Producers of

honogranms have a right to share in this. .
Remuneration is based on an annual |unmp sum paid
in accordance with licence fees. Broadcasting
fees are shared equally. Public perfornmance
revenue is distributed 64%to performers and 36%
to producers of phonograns.
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Rome Conventi on.

U} &8)yég) (c) (e)

(i rs mninum
(il ucc, Rone

GUINEA

Copyriaht Law of 9 August 1980 (No 043/APN/CP).

(i§ ﬁg)yégzs(c) (e) (f) (9)

N
(ﬁii Berne, UCC

Y SEE

Hggiian Law No 633 of 22 April 1941 as amended up to 29 July

Uq (a)+(b)+(a)+(e)+(£) (h)
(il Berne, UCC
HONG KONG
The Copyright (Hona Kong) Order 1972 extends the UK Copyright

Act 1956 to Hong Kong.

Performers have no rights re broadcastin% or public
erformance. They receive no share of the
roadcasting or public performance revenue paid to

producers of phonograns.
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HUNGARY

Copyright Decree No 9 of 1969 anended by Decree No 15 of 20
November 1982.

' b e)+
qu §8)yéags(c) ()
(i Berne, UCC

| CELAND
Copvright Act 1972 as anended up to May 1974,
(i ga) (b) (c) (d) (e) (f) (g) by inplication (h)
(11 5 years
(P01 Berne, ucc
(iv Bot h ﬁroducers.of Phonograns and performers have
a right to equitable renuneration for the

broadcast and public performance of phonograns.
This revenue is shared equally.

| ndi an_Copvriaht Act 1957

Berne, UCC _ .
Perfornmers have no rights re broadcasting or
public performance. They receive no share of
t he broadcasting or public revenue paid to
producers of phonograms. A benefit fund for
performers is under consideration

Law No 3 of 21 January 1971
(Uqg) gg)yéggs(c) (e) by inplication (d)
i -
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| RELAND

Perforners’ Protection Act 1968.
(1) (a) (b) (c) (d) (e) no civil right of action
(iEi."') _

|

| Berne, UCC, Rone _

v Producers of phonograns have a right to
equi tabl e remuneration for the broadcasting and
publ ic performance of phonograms, perforners do
not. However, Phonographic Performance Limted
(ppL) which collects for the producers of
phonograns distributes the remuneration it
col lects from broadcasting 66.6%to producers
and 33.3% to perforners unions. Public
performance revenue is distributed only to
producers of phonograns.

ISRAEL

Perforners’ Rights Act 5744. 1984 of 13 June 1984,

| a) (b
.U& £5)yga}s
(I Berne, UCC ,
(v Performers receive a 25% share of the net

di stributable revenue from broadcasting
renuneration and 33.3% of the net revenue
collected for public performance of phonograns.

ITALY( 3 )

Law No 633 of 22 April 1941 as amended up to 29 July 1981.

(%; §8)y§a§5)(fnépﬁdfnée?eﬁrégﬁc§P
i

! %n right)
(i Ber ne, ucc, Rone
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JANAI CA

The UK copvriaht Act 1911 applies.

((?.ii.g :
|1 -
!

|

V) Perforners have no rights re broadcasting or
Bubllc per f or mance. emuner ation from
roadcasting is collected bX t he Jamai can
National Group of I|FPI. 50% of the net
renuneration Is paid into the Misical Culture
Fund. Money is allocated fromthis to approved
institutions for the benefit and devel opment of
perforners.

JAPAN

Law No 48 of 6 May 1970 as anended up to 18 May 1984.
(1 éa) (b) (d) (e) (f) (h)

(i 0 years

(i Berne, UCC

(iv Both producers of phonograms and performers have
a rlg t to equitable renuneration for _
broadcasting of phonograms. There is no public
performance right. Renuneration is divided
equal |y between producers of phonograms and
performers but it is collected and distributed
separately by the performers and broadcasters
and col |l ecting organisations.

Law of 23 Septenber 1975

e
11

Ber ne, ucc, Rone




MEXI CO

Copyright Law 1956 as anended on 30 Decenber 1981.
(i ga) (b) (c) (e) (f) (o)
0 years

(i Berne, UCC, Rone .
(iv Performers have a r|Pht to remuneration for
broadcasting and public performance of their

recorded performances, producers of phonograns
do not. ~share of noney col lected for
performers is paid to producers.

MONACO
(i not avail able
(7 not avail abl e
(i Berne, Rone
NETHERLANDS

Nei t her perforners nor producers of phonograns have
broadcasting-or public performance rights.

iy

('U; Berne, ucc _

(iv Contractual agreements provide for annual |unp
sum paynents In respect of broadcasting and
background music. Two thirds of the net

distributable income is paid to producers of
phonograns and one third to performers under the
©1976 Protocol to the 1rpi/FIM Agreement of 1954,
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NEW ZEALAND

New Zeal and COPyright Act 1962,

(T Berne, ucc _ .
(iv Perforners have no rights re broadcasting or
ﬁub|IC performance. Producers of phonograns
ave undertaken to share remuneration with
national perforners.  Phonographic Performance
(Nz) Ltd. collects remuneration and pays 50%to
PEMIZeaIand performers proportionate to Sal e
i gures.

NIGER

Rome Conventi on.

i 58) 8015t nte)

(i Berne, Rone
NORWAY
COPYright Law 1961 as anended on 3 June 1977 and Fund Law of
14 Decenper 1956.
(i ga) (b) (e) (e) (f) and (9g)
(i1 5'years -
(i Berne, UCC, Rone _ ,
(iv Remuneration for the broadcasting and public
performance of phonograms is paid into the
“Kings Fund for Performng Artists’. Producers

of phonograms share in the renmuneration under
law. Approximately 75%is distributed to
perforners and 25% to producers.
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PANANA
Rone Conventi on.
i a) (b) (c) (e
U&% So)yga%s(n%n( )
(il ucc, Rone
PARAGUAY

Law No 94 of 5 July 1951
(1) E%) (b) (c) (e) (f) (9) by inplication (d) and

] 0 years
| UCC, Rone

PERU
(i not avail able
(T not avail abl e
(i Rome
PHI LI PPl NES

Decree No 49 of 14 Novenber 1972.
Q§ §a) (b) (c) (e)

(1] 0 years
(il Berne, UCC, Rone

RWANDA

Law No 27 1985 of 15 Novenber 1985.
i a) (b) (c
o ; 52 Lol o)

(i Ber ne
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SPAIN

Mnisterial Decree of 10 July 1942 on Phonographic works.

(|[|; Berne, UCC
(iv Producers of phonograms share under contract
revenue collected for broadcasting and public
performance. 10% of the gross renuneration is
paid to the performers unions.

WEDEN

Law No 729 of 30 Decenber 1960 as amended up to 19 May 1982
i a) (b) (c) (e) (f
(.(. £5)y((aar)s( ) (e) (f)

| Berne, ucc, Rone

(iv Bot h ﬁroducers.of phonograms and perforners have
a right to equitable remuneration for the
broadcasting of phonograms. There is no public
performance right. Mney collected is .
distributed between the ‘performers organisation
50% and the other 50% to producers of phonograns.

SW TZERLAND

Perforners have no rights re broadcasting or public
per f or mance.

(i -
(i -
(|[|; Berne, UCC
(iv The Sw ss nati onal %rpup of 1FPI collects the
renuneration for public performnce and

broadcasting. One third is paid to performers.

TURKEY

Copvriaht law 1951 as anended by Law No 2936 of November 1983.

((uii)) (a) (b) (c) (d) (e) (f)* (g)* (h)*

(i) Ber ne
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ITED KINGDOM

’ ion Acts 1958-72.

(a) (b) (d) (e) (no civil right)

Berne, UCC, Rone _ _
Producers of phonograms have public broadcasting
and performance rights. Performers do not have
equitable rights they share the renuneration by
contract and practice. Mney collected by
Phonographi ¢ Performance Limted, the collecting
sociefy, is distributed as follows: 10%is
deducted for adm nistrative expenses_and a
further 8% to the Mmcps. O the renainder 12.5%
Is paid to the performers union, 20% to

i ndividual perforners and 67.5% to producers of
phonogr ans.

Nl TED STATE AVER

Title 17 USC COPYriahts.

(T

()

(

(11

)

Ucc
Nei t her Producers of phonograms nor perforners
have performance on broadcast rights.

URUGUAY

Law No 9739 of 1937 as amended on 25 February 1938 and Law
No 15 289 of 1982.

(1)

(”i
((

|
I
v

ﬁa) (b) (e) (f) (g) by inplication (d) (h)
0 years p.m.a

Berne, Rone _ _

Perforners have a right to equitable .
remuneration in respect of the broadcasting and
public perfornmance of phonograms. Revenue for
Bubllc performance and broadcasting is collected
y an authors organisation on behalf of authors,
performers and producers. The revenue is
divided 76% to authors, 12% to performers and
12% to producers.




