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PART |V

M NORITY VI EW6

| nt roductijon

120. A mnority of the Commttee is persuaded that perforners
shoul d be granted a copyright in their performances; or a
property right akin to copyright.

121. Before the invention of sound and visual recordi ng a
performer could have only a personality right in his or her
performance. However, once a perforner’s performance could be
mechanically fixed the once ephemeral performance coul d
acquire permanence. At that stage the performance needs to be
protected, and the perforner should have the benefit of that
protection.

122. The mnority has reached this conclusion for the
foll owi ng reasons:

(a) just as copyright law for authors in the traditional
sense did not arise until fixation was possible, so
now t hat performances are capable of being fixed the
‘creators’ of such performances, the performer or
performers, should be protected by copyright |aw,

(b) the justifications associated with copyright inits
present formapply equally to performances which are
fixed,

(c) performers easily fulfil the test of originality
which is the basis of copyright;
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(d) the industrial system upon which performers now rely
Is not an adequate alternative to copyright
protection. Only copyright protection can provide a
framework in which payment for use occurs, including
paynent for new uses;

(e) the international situation is such that copyright
protection would be appropriate;

(f) there is a strong demand within Australia for such
protection; and

(9) the practical difficulties involved in the
I mpl ementation of a copyright right for performers
are not so great as to warrant denying performers
this protection.

(a) The Fixation of Performances

123. Copyright does not subsist in ideas. Copyright subsists
only in the tangible product which enbodies the ideas.

Before performances were capable of Dbeing fixed, they were
epheneral and not capable of being copied. or even imtated
except by other perforners. A perfornmance which is not fixed
Is simlar in concept to a story which may be recited - the
story, if witten down, is protected by copyright as a
literary work. If not reduced to material form the story is
not protected by copyright. This is because the originality
which is required for a grant of copyright is not in the ideas
but in the expression of ideas in material form for exanple,
in print or vvriting.16 The mnority believes it is now time
for copyright to adjust not only to the fact of fixation of
performances but the ease with which perfornances can be
recor ded:

‘Perforners - singers, nusicians, actors, dancers,
vaudevil |l eans, comcs, clowns - have for generations
exercised their skills on stage, their performances
epheneral, acconplished and finished in the act of
performance. There was no need for copyright type

protection since the only people who would imtate the
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performance would be other performers . . . However, wth
the rapid devel opnent of technology, it has become not
only possible but common place to “fix’ a performance in a
per manent form by sound recording, filmor videotape. Th
resultant product is the result of the artists’ talent ang
| abour but the |aw gives themno rights over such
fixations or their subsequent unauthorised use. |t is
therefore likely that performers are unfairly

di sadvantaged in the furtherance of their careers and

their econom c potential.‘'17

124. In its subm ssion the Misicians’ Union of Australia
claimed that the whole basis of the econom c and industri al
life of the perform ng nusician has been altered because

technol ogy has neant that their performances can be fixed,
copied and then exploited or used by others dealing in or with

t hose copi es.

125. The nost serious consequence of technology and the
fixation of performances is that it obliges the perforner to
conpete against himor herself. The extent of this
conmpetition is not often realised. It was described by the
Miusi cians’ Union in its subnission:

“The fixed performances put on to the nmarket by the
record, filmand broadcast industries are also
commercially exploited by others. |n the entertai nment
sector a dance conpany when staging a ballet may decide to
use backing tapes or existing recordings rather than
enPon | ive nusicians, recordings may be used in plays,
filmmakers may include a nunber of recordings in the
sound track, and so on. (ther sections of the market may
also utilize records and fixations, the owners of

di scot heques offer their patrons not |ive nusicians but
sound recordings of nusicians’ perfornances to dance to,
while shops, hotels, clubs and even manufacturing industry
use recordings, or broadcasts of recordings of
performances, as background nusic.’

(b) Copyright Protection is Appropriate

126. The mnority believes that for all the usual, although
varying, reasons given as justification for copyright
protection for those works which are presently protected,
performances which are fixed should be simlarly protected.
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127. One of these justifications is what is termed the
econom ¢ argunent which largely fornms the historica

phi | osophi cal foundation for the Anglo/Australian system of
copyright. Cenerally, it states that whoever takes the
financial risks associated with creating works shoul d be
allowed to reap the benefits. This is only possible if that
person or entity is protected by a right because, otherw se, 2
copyi st can produce the sane work at a | ower cost because he
or she has not taken any of the financial risks associated
with creation. The consequences are twofold: the copyi st

will be unjustly enriched; and the originator will be deprived
of the incentive to create simlar naterials.

128. At first glance the econom c argunent appears to
disqualify perforners who are not generally seen as taking the
financial risks associated with creating records or filns.

The record or film producers who pay the perfornmers a salary
for their services in the creation of a record or filmare the
entities seen as taking the financial risk. But ‘financial
risk’ in this context must be seen as including not only the
money which may be invested in the production of a work but
the | ost enployment opportunities which a performer’s fixed
performance represents. A literary author receives a reward
through his or her ability to collect royalties or to sell the
right to royalties, based on the future exploitation of that
work. Often an author, if he or she is popular, will receive
an up-front payment from a publisher for a work. Perforners,
al though they are often paid for the initial tinme they spend
in creating a performance are not entitled to any payments for
the future uses of a fixed performance. The mnority believes
this is inadequate given that a perforner has, in a very rea
sense, to conpete. against these future uses of a fixed

per f or mance.
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129 The mnority believes that owning copyright will not
directly inprove the bargaining position of performers where
previously contract allowed for payment for future use.
However, the mnority believes performers’ copyright wll
assist in providing a framework for performers’ contracts,
paynent for use as use occurs.

130. Paynent as use occurs is the underlying principle of
copyright, unlike the industrial system on which perforners
now rely which | ooks to increases in productivity to justify

i ncreased payments and is essentially related to hours and
conditions. The copyright concept is paynment for use of the
product of one’s skill and labour. The minority believes that
as a consequence of the present failure of the lawto
adequately recognise perfornmers’ rights, perforners are unable
to control uses of fixations of performances not covered in
their initial contracts and perforners are al so denied any
econom ¢ return fromsuch uses, except insofar as they were
anticipated in the original contract.

131. Another major justification for copyright protection is
based on that principle of ‘natural justice which says that a
work is an expression of the creator’s personality. The
creator should be able to deci de whether and how his or her
work is to be published and to prevent any injury or

nutilation of it. This is an argunent based on noral rights

i deol ogy which is presently not specifically adopted in
Australian copyright law, but which is the subject of a
“separate reference to the Conmittee. The relevance of it here
is that the rationale behind noral rights applies equally to
performances as it does to the creation of presently

protected works.
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132. Nevertheless, noral considerations do play a part in the
Angl o/ Australian copyright philosophy. Prevention of unjust
enri chment of persons who have not taken any of the risks or
invested any of the finances associated with the creation of a
work is, as was expl ai ned above, one aspect of the economc
justification of copyright protection. The 1709 Statute of
Anne fromwhich the Angl o/ Australian copyright systemis
derived was expressed to be for the *Encouragenment of

Learning’ . The encouragement of creativity is often given as
one of the justifications for copyright. Wthin the schene of
the Act the protection for a literary, nusical, dramatic or
artistic work is granted to the creator. The financial
contributions nade by the copyright entrepreneurs, for
exanpl e, publishers and printers, are only indirectly
protected. In the case of fixations of performances the
essential creative contribution - the performance - has been
by-passed. The inportance of the performance is stressed by
the Australian Film Commission in its subm ssion

“Fil mproduction, then, is the performance of the actors,
necessary to create the work in fixed form  Perforpance
IS a creative conponent in film production, as on the live
stage. Performances create the work, and reproduce it.’

133. It is often argued that perforners need no encouragenent
because they are sufficiently encouraged (protected) by
collectively bargained awards which establish conditions for
their services. The minority, as will be seen,rejects this
argunent. Just as inportantly, the mnority feels this is not
sufficient reason to deny perforners* rights which, in
principle, could only be seen as fair. The Misicians’ Union
inits submssion, refers to the inequality whereby only the
contribution of the performer is not protected by copyright:

‘ Conposers, arrangers and lyricists are granted copyright
in original nusical and literary works. Those who cause

recordings or films to be nade of those works or nusical
i deas are in fact making recordings or films of
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performances of the works or ideas and are granted
copyright in sound recordings or cinematographic filns. The
broadcasti ng organi sations which broadcast either live
performances or fixed performances in the formof records
or films are granted copyright in those broadcasts. The
contributions of all of these persons or or?anlsatlons IS
recogni sed as val uabl e and deserving of protections spelt
out In exclusive rights re?arded as appropriate to the
econom ¢ and other needs of their industry. It is only
the contribution of the performer which is not recogniSed
and which is denied a protection appropriate to the
econom ¢ and industrial needs of those who provide it.
Thi s denial of copyright to performers is anomal ous and

unfair. *

134. The mnority also rejects the proposition that the

‘ incentive’ argument does not apply to perforners because of
the large nunber of persons anxious to perform This is not
the point. It is each individual creator that copyright seeks
to encourage. The nmeasure of each creator’s worth is
necessarily subjective. A critical factor is the reception by
the public. If one creator is nore popular than another he or
she will be rewarded to a greater degree. This is what
copyright seeks to achieve. |f, for exanple, records are
purchased or cinemas filled because the public wants to see or
hear particular performers or particular performances, the
performers concerned should benefit accordingly; just as
authors of works are remunerated according to gross revenues,
or films' profits, or royalties on copies sold. Perforners’
remuneration should be a mxture of fees for services and
royalties for subsequent uses of the fixed versions of their
performances. In this way the creativity of performers - on
an individual basis - would be encouraged.

(c) The Requirenment of Origqinality

135. In the view of the mnority the performer’s contribution
easily neets the test of originality which is the basis of
copyright:

*. ..sonme original result nust be produced. This does not
nmean that new or inventive ideas nust be contributed. The
work need show no literary or other skill or judgnent.

But it must originate with the author and be nore than a

copy of other material.'19
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136. The case for a copyright in performances is strengthened
by the conparatively snmall degree of originality required for
a literary work, for instance, to be regarded as ‘original*.

In the case Ladbroke (Football) Ltd v WlliamH Il (Football)

Ltd[1964]11 WLR 273 Lord Hodson said at p. 287:

“If the plaintiffs have enployed nore than negligible
skill and labour in their selection of 16 lists containing
varieties of bets which they offer their custonmers they
are entitled to be protected in respect of their coupons
as being original conpilations.

137. Courts have recognised the copyright of authors of a
doctor’s nedical certificate, a coupon of tables of wagers and
odds relating to the outcone of footbhall matches, a sequence
of nunbers published for use in a ‘bingo’ game (as’ literary
works), a wooden nodel for nmaking ‘frisbees’, a plaster node
of a wolf cub’s head used for nmaking papier mache copies for
totem poles (as ‘sculptures’), engineering drawi ngs for
lavatory pan connectors and spare parts of vacuum cleaners (as
drawi ngs) and half tennis courts (as a building). The
copyright claim of performers (on grounds of originality) is
al so strengthened by reference to the copyrights already
recogni sed by the law. These include a copyright in editions
of a work and the copyright of broadcasters in the

el ectromagnetic signals they broadcast. [|n fact

‘The position of performers, viewed internationally, is
rather paradoxical. Al though of all neighboring rights
owners, they are closest to the author, their r|ﬁhts are
in many jurisdictions and in international |aw the
weakest. Unlike the other neighboring right owners, they
are physical persons, |ike the authors and froma purely
phi | osophical point of viewit is difficult to see the
essential difference between the work of a derivative
author, say a translator, or an arranger and that of a
performer. Just as the translator renders the original
work as faithfully as possible in another |anguage, so the
performer interprets the spirit of the work as truly as he
can nusically or on the stage. Just as the arranger
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al t hough basing hinself on the original work adds another
dimension to the work, so does the performer and different
performances by different artistes vary greatly from one
another.  Mbst | anguages enphasise the creativity of the
performer by expressions |ike an actor ‘creating’ a part
or a pianist presenting a nost ‘personal’ or ‘original*
rendering of a well-known concerto. That is applying the
nmore stringent tests of the ‘droit d‘auteur*. [n
‘coPyr[ght’ there is not nuch doubt that perforners *spend
sufricient skill and labour' to nerit copyright

protection. *20

(d) The Inadequacy of the Industrial System

138. The mnority does not deny that many of the rights and
advant ages granted by copyright protection may be achieved, in
certain circunstances, by other neans. The mnority’ s concern
Is that this argunment ignores the fact that perfornmers, unlike
ot her copyright owners, are unable to depend on their ability
to control uses of their fixed performances, especially by
third parties, and, simlarly, are unable to depend on a right
to renuneration for such uses. Perfornmers cannot depend on
receiving the economc benefits which are a principal reward
of copyright owners.

139. The present position is that performers have a fee for
service system devel oped in the early 1900’ s when the use of
performances was limted and the public’'s exposure to
perfornmers was principally by neans of |ive perfornances.

140. Specifically, musicians - constituting over half
Australia’ s performng artists’ population - receive nothing -
fromthe use of fixations of their work. This results in a
nu-nber of anomalous situations. For exanple, while the
conposer of a recorded work, and the record nanufacturer, are
reconpensed for the broadcast of the work, the perforners
whose work is heard receive nothing. Similarly, variety
artists are entirely unprotected. Only one group of
performers currently receives any formof protection - actors,
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who are members of Actors’ Equity. Collective agreenents,
incorporated into the personal contract of each actor provide
for the paynent of fees for various uses. This represents a
clunsy and uncertain attenpt to use contract to ensure a
proper reward for such actor’s creativity. It is no effective
substitute for copyright protection

141. Actors are forced to. sell their ‘rights’ in advance. The
Commi ttee cannot therefore determ ne whether the paynments made
to performers reflect proper reward for future uses, or

whet her they sinply reflect the nmarket ‘price’ of the
performers creating the original work. That such uncertainty
exists nmerely underlies the inappropriateness of current
arrangements.

142. The need for protection for performers i s apparent when
one studies performers’ current earnings. The report of the
Australia Council Individual Artists Inquiry shows that
performers receive no payments from many broadcasters and
advertisers for residual or repeat uses.

143. The mnority believes “t”"hat a system of payment when use
occurs would be fairer to producers - who would only pay for
those rights which they actually use - and woul d pl ace
perforners in a direct bargaining relationship with the
end-users of fixations of their performances, such as
broadcasters and systens providers for satellite transm ssions
and conputer storage and retrieval. The present system of
up-front paynents to perforners is outdated. As technol ogy
devel oped, so it becane clear that fixations of perfornances
were being used and re-used in a variety of ways. Thus, in
the 1970's, Actors’ Equity began to negotiate for additional
payments in respect of these additional uses. However,
perfornmers had no property right with which to conduct the
negotiations. Accordingly, they purported to sell to the
producer the right of a number of repeats in exchange for
higher initial paynents.




- 58-

144. The present industrial systempermts producers to build
into a perfornmer’'s fee an illusory paynent for an illusory
right. At the same time, the system places an undue burden on
the producer. The producer rather than the end user is forced
to pay for repeat and residual uses. This may have been
satisfactory when such uses were limted by technol ogy, but
these days it is unrealistic. It is inpossible for any
producer to predict the nature and val ue of the potential
residual use of any perfornmance. Broadcasting, satellite
transm ssion, conputer storage and retrieval, cable

tel evision, video and record rental and |ending, reproduction
and synchronisation rights; all are now possible as a nmeans of
exploiting performances. \Were would authors be if they
depended on negotiations with their book publisher in respect
of all these potential uses of their work? How could the
author be asked to assess the value to place on his work and
how coul d a publisher be expected to bear the cost? Nany

wor ks m ght never achieve the full potential that technol ogy
offers, in which case the publisher woul d have paid far nore
for the work than it was worth. On the other hand, if a work
did reach its full potential, then - under the systemthat now
pertains to perforners’ rights - the author would have little
prospect of nmatching the revenue he can now recei ve under

copyright.

145. It is inpossible to contract for use that is not
foreseen. Technol ogi cal devel opnent creates new forns of
delivery and new narkets and the control over these new uses,
and the need for paynment to performers nust be addressed. For
exanple, in the absence of a property right, perforners may
have difficulty in obtaining (and retaining) an equitable
share of blank tape royalties - should such payments be
introduced in Australia in response to domestic video and
audio recording - or revenues derived from Video and Audio
Entertai nment and Information Services (VAEIS). O her
countries recognise the fairness of including performers as
beneficiaries in any legislation for such new uses.
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146. One advantage of the copyright systemis that it enables
authors to deal separately with users of different rights:
publishers in relation to volume rights, broadcasters in
relation to broadcast rights, cable operators in relation to
cabl e transm ssion, conputer systens providers in relation to
conputer storage and retrieval, record manufacturers in
relation to sound recording and filmmnmakers in relation to
synchroni sation rights for the soundtrack for films. The
copyright systemis geared to a divisibility of each of the
monopoly rights which the copyright Act creates, in order to
maximse the return to the creator

147. Perfornmers deserve the same protection, otherw se
performances coul d be used by persons not authorised by the
performer.  Thus performers, who clearly give an ‘added val ue
to the works performed, have linmited control over the manner
in which fixations of their performances are exploited. In
the mnority's view, the existence of an industrial system for

a fee for services does not preclude the introduction of a
copyright regime for so-called ‘secondary uses* of fixations
of performances.

(e) The International Situation

148. It is only 26 years since the Rone Convention came into

exi stence. There are, to date, 30 countries who are party to

the Convention (see Appendix 4). The minority thinks this is
a remarkably successful nunber given the short life of the
Convention and the w despread m sunderstandi ng which, the

mnority feels, still exists as to its effect.

149. There are at |east 11 European countries which grant
performers a formof protection which includes rights of
remuneration as well as of fixation (Austria, Czechosl ovaki a,
Denmark, Finland, The Federal Republic of Gernany, France,
Hungary, Iceland, Italy, Norway and Sweden). 21 oer 10
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South Anerican countries grant both these types of rights to
performers as does Japan. The |atest Canadian Report on

Copyright has recommended protection for performers allow ng
them control over fixations and remuneration for use. 22 1n

Its response of February 1986 the Canadi an Government accepted
t hese reconmendations in principle.23

150. The United Kingdom has adopted crimnal |aw sanctions but
not civil law renedies in respect of unauthorised fixations or
unaut hori sed uses of authorised fixations. However, the
growi ng amount of unauthorised copying of records and films,
and t he appearance of the video-cassette has neant that such
provisions are insufficient for both the protection of
perfornmers and the suppression of these undesirable
activities. Accordingly, the United Kingdomintends to

suppl ement the crimnal provisions by giving performers new
rights of civil action in respect of trading in unauthorised
sound recordings and filnms of protected perfornances.24 It
appears that these proposals have been overtaken by a recent
deci sion, Rickless V United Artists corporation [1987] 1 ALL
ER 679, in which the Court of Appeal held that on its true
construction,’ section 2 of the Dramatic and Misica

Performers’ Protectjion Act 1958 inposes not only a crininal
penalty of a fine for a breach but, in addition, inposes an
obligation or prohibition for the benefit of a particular
class of individuals, namely perforners, and this confers a
right to civil renedies at the suit of a performer whose
performance is .exploited by others without his or her witten
consent. In this case the personal representatives of Peter
Sellers’ estate were successful in their action against the
defendants who had used, without permssion, filmfootage of
Sellers’ performances used in previous filnms or taken but not
used during the filmng of previous filns.
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151. The present state of authorities in the United Kingdomis
not clear. Wat is clear, in the minority' s opinion, is that
performers are not sufficiently protected by |egislation which
merely inmposes sanctions upon those who, wthout perm ssion,
record, filmor use their performances. This is a fact which
not only comentators, but also the courts, have realised.
Further, the position towards which the United Ki ngdom

|l egislation and the cases appear to be heading is one which,

to paraphrase Professor Cornlsh5 is in every sense, apart
from name, closely akin to copyright rights.

152. The minority accepts that the United States has not
specifically enacted rights for perforners, but it believes
that to sinply state this, wthout further explanation, is

m sl eading. An exam nation of the Anerican copyright system
reveals that the United States has a long tradition of

recogni zing performers’ rights in not only their fixed
performances but also their unfixed performances. The | eading
comrentator on copyright lawin the United States, Professor
Melville B Ninmmer, has stated:

‘There is IiI tl e question but that a performer’s rendition
of a work witten by another may in itself constitute an
original work. '26

153. This statenent is based on an understandi ng of American
common |aw and the interpretation of the Copvyright Act of 1976
in the light of the conmon law. The copyright Act of 1976
does not state who is the owner of sound recordings and notion
pi ctures and other audiovisual works, except to say that it is
the author (section 201(a)). In order to determne who is the
aut hor of a sound recording or notion picture one nmust turn to
the coomon law. The common |aw quite clearly considers that
performers in sound recordings and notion pictures make an
original contribution to these works such that they may claim
as aut hors.
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154. awell known passage from a judgenent of Judge Learned

Hand in Capital Records v Mercury Records corporation (1955)
221 F 2d 657 makes the point that performances are recognised

as works and performers as authors:

‘I also believe that the performance or rendition of a

‘musi cal conposition’ is a ‘Witing' under Article I, S8,
c1.8 of the Constitution separate from and additional to,
the ‘conposition’ itself. It follows that Congress could

grant the performer a copyright upon it, provided it was
enbodi ed in a physical form capable of being copied. The
propriety of this appears, when we reflect that a nusical
score in ordinary notation does not determne the entire
performance, certainly not when it is sung or played on a
stringed or wind instrument. Muisical notes are conposed of a
*fundamental note* with harnonics and overtones whi ch do not
appear on the score. There may indeed be instruments - eg.
percussive - which do not allow any |atitude, though | doubt
even that; but in the vast number of renditions, the
perforner has a wde choice, depending upon his gifts, and
this makes his rendition pro tanto quite as original a
‘conposition’ as an ‘arrangenment’ or ‘adaptation* of the
score itself, which si(b) makes copyrightable. Now that it
has become possible to capture these contributions of the

i ndi vi dual perforner upon a physical o%ject that can be made
to reproduce them there should be no doubt that this is
within the Copyright O ause of the Constitution.

155. T he cases are not limted to performances of *works' in
the usual copyright sense. In 1956 in Ettore v Philco

Tel evision Broadcasting corporation 229 F.2d 481 the federal
court found that under the laws of all the relevant states -
Pennsyl vani a, Del aware, New Jersey and New York - a
prizefighter had rights in his performance, in this case a
filmof his performance, such that he could prevent it being
enmpl oyed for sone use other than that for which it was made.

156. Under the cCopvright Act of 1976, therefore, it is open to
perfornmers in both sound recordings and notion pictures to
claim authorship. But, as N mmer explains, because of the
generality of the Act, the question of ownership of both sound
recordings and notion pictures is largely left up to the

enpl oynment rel ationship and bargai ning anong the interests
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involved. In the case of notion pictures it is alnost always
possible to determ ne the question of ownership on the basis
of the enploynment relationship which generally exists between
the production conmpany and the perfornmers, witers,
technicians, etc. This is somewhat different fromthe
recording industry where the relationship between the record
producer and the perforners nay nore frequently be that of

I ndependent contractor and, absent an enpl oyment rel ationship,
or an express assignnent of copyright fromthe performers to
the record conpany, the resulting ownership of the sound
recording copyright will either be exclusively in the
performng artists, or (assumng an original contribution by
the sound engineers, editors, etc, as enployees of the record
producer), a joint ownership between the record producer and
the performng artists. 27

157. The copyriaht act of 1976 does not deal with ‘works of
aut horship not fixed in any tangible medium of expression* for
whi ch state comon |law rights are specifically preserved
(section 301(b)). Rights of performers against unauthorised
fixation of unfixed performances are therefore a matter dealt
with by the conmmon law. The American cases, although few in
nunber, are quite strongly in favour of uphol ding the right of
the perfornmer against unauthorised fixation. The relevant
cases are Metropolitan Opera Association Inc. v WAgner-Nichols
Recorder Corporation (1951) 279 App Div 632; Tine Inc. v
Bernard Geis Associates (1968) 293 F Supp 130; Lennon v

Pul sebeat News Inc. (1964) 143 USQP 309; <zacchini v

Scripps- Howard Broadcastins comp any (1977) 433 US 562

158. Although the rights of performers in the United States
are not specifically given, and despite the fact that the Act
of 1976 provides that there are no performance rights in sound
recordings (sections 114(a), 106(4)), what the mnority
believes is denonstrated by an exam nation of the whole United
States copyright systemis that performers are recogni sed as
creators in the copyright sense and, arguably, at |east for
virtuoso soloists and | eading actors, treated as having
property rights in their performances.
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159. However it is the French and Scandi navian | aws and
schemes which the mnority finds the nost attractive
international exanples. France is significant because it has
only very recently legislated for copyright protection for
perfornmers and it is difficult to conceive of too many
practical difficulties or disruptions arising fromthe schene
which has been fornulated. In July 1985 France passed Law
No. 85-660 in which a full copyright - noral rights and
economc rights - was given to perforners:

‘Article 17. A perfornmer shall have the right to respect
for his name, his authorship and his interpretation

This inalienable and inprescriptible right shall be
attached to his person.

It may be transmtted to his heirs in order to protect the
interpretation and the nenmory of the deceased.

Article 18. The fixation of his performance, its
reproduction and its communication to the public and al so
any separate use of the sounds or the images of the
erformances, where the latter has been fixed as regards
oth the sounds and the images, shall be subject to
witten authorisation by the performer.

Such aut horisation and the remuneration deriving therefrom
shal | be governed by Articles L 762-1 and L 762-2 of the
k%bor Code, subject to the fourth paragraph of Article 19
el ow.

160. Under Article 19 the signing by a performer of a contract
for the making of an audiovisual work inplies that performer’s
authorisation to fix, reproduce and communicate to the public
the performance. Thus, it is open to the perforner, in the
contract, to limt the use to be made of the performance and
to state the payment to be made for the agreed uses. \Were
the contract is silent as to certain uses, authority for such
uses will be inplied and the amount of renuneration shall be
determ ned by reference to specific agreenents set down for

t hat purpose.
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161. Article 22 deals with sound recordings. It provides, in
effect, a statutory licence for certain performnces of sound
recordi ngs which have been published for commercial purposes
upon paynent of renuneration. Initial fixation of a sound
recording is covered by Article 18, reproduced above.

162. Thus, in accordance with the Rome Convention, perforners
retain the ‘possibility of preventing’ |ive broadcasts or
other communi cations of their performances and the fixation

wi thout their permssion, of their performances. |In addition,
the inplied contractual |icence provision for audiovisua
works and the statutory licence provision for sound recordings
ensures that perfornmers, whilst being justly renunerated,
cannot disrupt the ordinary commercial practices associated
with the exploitation of such works.

163. The copyright legislation of the Nordic countries

contai ned provisions on the protection of neighboring rights
before the Rome Convention. The rights are not called
copyright rights, but in substance they are similar. Although
there are certain differences between the provisions in the
Nordi c countries, the protection granted to performers
generally ensures that nobody may, w thout authorisation from
t he perforner:

(a) fix the performance on ‘any material support’ from
which it could be reproduced;

(b) broadcast or otherwi se make directly available to the
public the unfixed performance; an

(c) make copies of recordings of performances.

164. Performers are not granted an exclusive right in relation
to secondary uses of performances but instead there is a
compul sory licence in the sense that such use may take place
Wi thout the authorisation of the beneficiary but an equitable

remuneration shall be paid.29 In those Nordic countries
where the conpul sory licence does not extend to audiovisual

works (Finland, Sweden, Norway), industrial |aws and/or
agreenments ensure that a system equivalent to a conpul sory
licence, Wworks successfully.
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165. Through a m xture of copyright and industrial |aws the
Nordi c countries have, in practice, a systemof protection for
performers very simlar to that which, under the new French
legislation, is fully controlled by copyright laws. O major
significance, for present purposes, is the success with which
perfornmers’ protection has, in practice, been carried out in
the Nordic countries. As it is inpracticable to rely on

i ndi vidual agreenents between perfornmers and users of
performances, the beneficiaries of neighboring rights in the
Nordi ¢ countries have fornmed organi sati ons whi ch have

concl uded collective agreenents with the users.

166. The main aimof the collecting societies is to collect
and distribute, on behalf of the performers, renuneration paid
for the use of recordings in broadcasts. For exanple, the
rel evant collecting society in Sweden is called ‘The

Prof essional Organisation of Swedish Artist and Misicians
(SAM) and is an incorporated association founded by the two
trade unions representing, respectively, Swedish Artists and
Misi cians.  Under a menbership contract a perforner transfers
to SAM the right to enter on his or her behalf, into
agreenments concerning such renmuneration. |n return, SAM
undertakes to, inter alia, pay renuneration to the nenber in
accordance with rules on distribution. Except for Norway,
simlar organisations and systens operate in the other Nordic
countries. Norway differs inthat the renuneration collected
Is distributed not necessarily to those whose performances

have been used, but according to social considerations.

167. The international situation with regard to performers
indicates clearly to the mnority that the introduction of
copyright or simlar rights to protect performers in Australia
woul d not be inappropriate.




-67-

(f) The Demand for Perforners’ Copyright

168. Submi ssions were received from 23 different

organi sations. Mre than half of these were in favour of
protection for performers in the nature of copyright. These
i ncl uded subm ssions from The Australian Witers Guild, The -
Australian Society of Authors, the Australian Film Conmm ssion,
the Australian Copyright Council, the Australia Council, and
The International Federation of Phonogram & Vi deogram
Producers (IFPl) as well as from organi sations actually
representing perforners such as the Misicians’ Union of
Australia and Actors’ Equity of Australia

169. The mnority thinks it is significant that traditiona
copyright owners, represented by the Witers Quild and the
Soci ety of Authors, expressed support for copyright protection
for performers. In it's submission the Australian Witers

Quild wote:

“The Quild fundanentally supports the establishnent of

PerfO{ners’ ?rotection whi ch woul d | egi sl atively enshrine
he rights of perfornmers, many of which can only now be

gai ned through individual agreements wth producers.’

170. The Australian Society of Authors, in simlar fashion
wr ot e:

‘The Society has always been concerned that performers of
its nenbers’ works, whether they be actors in plays or in
tel evi sion adaptation of novels (a common forn$ or
musi ci ans in support, should have to rely only upon the
stren?th of their own union organisation. Nhnlfestlﬁ this
Is unfair, in that only strpnﬁ wel | managed uni ons have a
mat chi ng bar gai ni ng gomer with say national TV station
networks or groups. That the |egislation should be in a
copyright formaccords well with the Society’'s basic
contention that its menbers are individuals whose work is
of great inportance in creating the norms of our
Australian society; and that as the commrercial basis of
their works has al ways been copyright so al so should be
the basis for performers’ protection.’
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171. The Australian Film Conm ssion stated that:

*. ..there appears to be cogent and |ucid argunents as to
why a perfornmance captured on filmis fairly the subject
of copyright protection.

Wi | st conceding that copyright paynments to performers m ght
cause some unrest anongst filminvestors the Australian Film
Commi ssi on supported the creation of a copyright for
performers, subject to it approving of the nmethod of

| mpl ement ati on.

172. It is inportant to stress the support for copyright
protection for perforners which is evident ampngst many
respected comentators on Angl o/ Australian copyright |aw

“In the end, however, the reality ought to be faced: in
principle, perfornances are an independent activity
deserving and needing copyright; the precise scope of the
right is then for discussion. *

(Cornish WR, 1981).~

‘Thus it seens that even in those countries like the
Uni ted Ki ngdom where Rerforners do not have a copyrl ht or
a nei ghboring right the courts are beginning to fill the
gap in different ways and the position of perforners seens
to be in a state of development. Professor Cornish's
summing up seens to point to the nmost |ikely outcone:

“The reality ought to be faced: in principle,
performances are an independent activity deserving and
needi ng Copyright; the precise scope of the right is then
for discussion.’ )

(Stewart, S.M, 1983).3

*Performers, authors and conposers are workers in the
intellectual field, and should be fairly renunerated for
the use of their work by others. Few will deny that the
wor ker deserves his reward. Masouye (East Asian-Pacific
Copyright Sem nar 1976, Report, p. 5) says ‘the author
must benefit fromthe fruits of his labour . . . royalties
will be the intellectual worker’'s salary’. It is
submtted that this is just for performers, authors and
conposers alike. As a corollary, creative individuals

shoul d, |ike other workers, benefit from provisions of
| aws protecting and securing their economc status in the
comunity.

(Sterling, J.A L. & Carpenter, MC. L., 1986).32
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In such cases, even if there is an infringement of
copyright, there is little that the performer can do to
grevent his individual performance being appropriated.
This is clearly unjust, as it is frequently the
interpretational aspects of a performance which attract a
potential audience, rather than the work which is
Perforned_ The problens do not stop here. The owner of
he copyright in a nusical, dramatic or literary work has
the right, at |east potentially, to control the future
performance, broadcasting and diffusion of that work once
It is fixed in mterial form An actor, nusician or
singer who has taken part in a filmor recording, however,
has no power to restrain the future performance, .
broadcasting or diffusion of the filmor recording once it
Is made, unless he is in a powerful enough position to
extract a suitable fee for the making of his origina
performance .’ w
(Ricketson, S., 1984).

(9) Prattical Aspects

173. The mnority accepts that there will be difficulties

i ntroducing any new scheme of rights for performers, but
believes that all the practical difficulties likely to arise
can be overcone.

174. Fears of upheaval in the film and record industries seem
to the mnority to be exaggerated; for exanple, insistence of
investors and distributors that the owner of the film contro
all the rights, or erosion of the bargaining position of
Australian producers (already said to be weak) as agai nst
international distributors and broadcasters. The French and
Italian filmindustries are a conforting exanple of the
ability of the industry to accommpbdate new ideas. Perforners’
rights have been accepted internationally for many years and
there is not the slightest evidence to suggest that Australian
producers woul d be di sadvantaged by the introduction of
perforners’ rights in Australia.

‘By the 1950s, the main thrust of the performers’
arguments had won general acceptance fromthe

i nternational organisations, from certain governnents,
sone of which had begun to legislate in this field, and
al so from producers of sound recordi ngs (phonograms) and
broadcasters. Wth this consensus that some formo
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protection for performers was necessary went a parall el
agreement that there should be a ‘bal ance of protection*
for phonogram producers and broadcasting organisations.

To be sure, under a systemin which performers were to be
given legal rights, it wuld be to their advantage if
those who used their perfornmances - phonogram producers

and broadcasters - also had rights against third parties
and were thus able to guarantee the exercise of the
performers’ rights against secondary uses’ .34

175. The experience in overseas countries is that perforners’
rights are admnistered collectively. The Perforners’

Col l ecting Society (PCS) was established in Australia for that
purpose and i S modelled On overseas societies. The evidence ,
the Commttee heard fromrepresentatives of SAM suggests that
Swedi sh perforners acting collectively are able to collect and
distribute Article 12 remuneration properly and effectively.
Remuneration is collected for broadcasting and public
performance and, under collective agreenents, for other
secondary uses such as video and pay television. Renuneration
is also distributed to individual performers through the

collecting societies. Broadcasting and public performance
remuneration is calculated by various nethods and distributed

according to set tariffs or on the basis of the points system
simlar to that used by performng rights societies, such as
APRA .

176. There are approximately 20 agreenents concl uded between
collecting societies regarding distribution to foreign
performers. These operate either according to bilatera
agreenents - under which revenues are retained in the country
of collection - or according to the so-called ‘London
Principles, agreed between the International Federation of
Musicians and IFPl in 1969. The principles were refined in
1968 by an agreenent between these parties and the

| nternational Federation of Actors and are commonly used where

two countries have conpatible collection and distribution
arrangements.
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177. The Australian Performers’ Collecting Society wll

i nevitably encounter nmany of the teething problems faced by
new copyright collecting societies. It is clear that its
menbers wi Il have much to learn fromthe experience of APRA
and others. The minority believes, however, that perforners
can work through PCS and maximse their returns by granting
licences. As with aPrRA, which operates successfully wthout a
conmpul sory 1licence, there is no evidence to suggest that a

wor kabl e schene cannot be instituted within an acceptable

time-frane.

178. The mnority is satisfied that given the necessary

| egi slative framework PCS can be a viable collecting society.
Significantly, PCS would negotiate directly with user groups
such as broadcasters. A direct relationship would be
establ i shed between the broadcaster and the performers. In
the view of the mnority such arrangenents woul d be
enforceabl e and desirable. Performers would also be able to
enforce their rights against third parties. Broadcasters
woul d thus pay when perfornances are broadcast - a fee quite
separate fromthe fees “paid by producers for the perforners”
services in nﬁking, recording or filmng what is broadcast.

179. The mnority concludes that the present system of

performers’ protection is arbitrary and inadequate
Perforners need protection and this is best achieved by

Commonweal th |egislation. There are no convincing objections
in principle or evidence of insurnmountable practica
difficulties in countries where such rights are adm nistered

col l ectively.

180. Accordingly, the mnority is of the viewthat, in
addition to the legislation reconmended in Part IIl, the
CGovernnent should legislate to:

(a) grant perforners (as defined in paragraph 53) a
copyright or a property right simlar to copyright in
t heir performances;




- 72 -

(b) include in the performers’ right the right to control
(1) reproduction of authorised fixations;

(2) broadcasting or otherw se comrunicati ng,
authorised fixations of performances to the
public.

(c) provide for one of either a compul sory licence Or an
inmplied licence for the use of fixations of
performances, provided that the use does not differ
from the purpose for which the performance was fixed,;

(d) provide that the rights granted shoul d be capabl e of
bei ng assigned;

(e) provide that the rights should subsist for a m ninum
period of 20 years after the end of the year in which
the recording or filmis first published;

(f) enable a single organisation representative of
perfornmers (such as PCS) to be authorised to;
negotiate, collect and distribute remuneration paid
for the use of fixations of perfornances.

181. As the International Federation of Actors stated inits
subm ssi on

“Revision and introduction of legislation in the field of
copyright and ‘neighboring rights’ is a slow process.
States which are about to revise their legislation in this
area therefore have a particular responsibility towards
not only their own national culture and those who
contribute to it but also to the whole internationa
comunity. Mich attention will therefore be focussed on
the comng protection of performers in Australia. W
certainly expect it to have a nodern approach, based on
the realities of the 21st century.’




