APPENDI X A (Paragraph 3 of Report)

Suggest ed Form of Amendnents to the

Copyright Act 1968
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SUGGESTED FORM OF AVENDMVENTS TO THE COPYRI GHT ACT 1968

The suggested anendments of the copyright Act 1968 are: -

1. Substitute the words, “if the person knew or ought
reasonably to have known that” for the words,
“where, to his know edge,” in subsets. 37(I),
38(1), 102(1) and 103(1).

2. After s. 37, insert a new section, S. 37A, as

foll ows: -

“37A(1) The provisions of s. 37 arenot jnfringed
wher e: -

( a ) A person inports an article into Australia
and, at the time of the inportation, is
satisfied after reasonable investigation
that copies of the article (not being
second- hand copies ) or articles
substantially simlar thereto, cannot be
obtained in Australia fromthe copyright

owner or his licensee or agent within a
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reasonable tine; or

(b) A person inports an article into Australia
and the article is inported pursuant to a
witten order signed by another person in
which it is stated by that person that the
article is required otherwise than for the

pur pose of -

(1) selling, letting for hire, or by way
of trade offering or exposing for

sale or hire, the article;

(i) distributing the article-

(A)  for the purpose of trade;
or

(B) for any other purpose to an
ext ent t hat will af f ect
prejudicially the owner of the

copyright; or

(iii) by way of trade exhibiting the

article in public.

(2) This section shall not apply to an article
unless it is made in Australia or in a country

specified in Part 1 or Part Il of Schedule 1 to the

Copyright (International protection) Requlations
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made pursuant to s. 184 of this Act as in force
fromtine to tine wwth the consent of, or under
licence from the owner, in the country of
manufacture, of the copyright in the work of which

the article is said to be a reproduction

(3) A person’ relying upon this section shall carry
the onus of proving the matters specified in

sub-sees. (1) and (2).

(4) A person who nmakes a statenent pursuant to
para. (1)(b) which is false to his know edge is
liable to pay to any person who suffers loss as a
consequence of the making ofsuch a statement the

anount of such | oss.

(5) The amount of such loss is a debt due to the
person who has suffered it and is recoverable by
him from the person making the statenment in a court

of conpetent jurisdiction.”

After s. 38, add two new sections as follows:-
“38A(1) The provisions of s. 38 are not infringed
where a person, in Australia, and wthout the

l'icence of the owner of the copyright -

(a) - sells, lets for hire, or by way of trade
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offers or exposes for sale or hire, an

imported article; or

(b) by way of trade exhibits an inported article
in public,

and either,

(c) the person inporting it was satisfied after

reasonabl e investigation that, at the tine
of the inportation of the article, copies of
the article (not being second-hand copies)
or articles substantially sinilar thereto,
could not be obtained in Australia from the
copyright owner or his |licensee or agent

within a reasonable tine;

(d) the article was inported pursuant to a
witten order signed by another person in
whi ch that person stated that the article

was required otherw se than for the purposes

of -

(1) selling, letting for hire, or by way
of trade offering or exposing for sale

or hire, the article;
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(i) distributing the article-

(A for the purpose of trade; or

(B) for any other purpose to an
ext ent t hat woul d af f ect
prejudicially the owner of the

copyright; or

(ii1) by way of trade exhibiting the

article in public.

(2) This section shall not apply to an article

unless it is made in Australia or ina country
specified in Part | or Part Il of Schedule 1 to the

Copyright (International Protection) Requlations

made pursuant to s. 184 of this Act asin force
fromtine to time with the consent of, or uncler
licence from the owner, in the country of
manuf acture, ofthe copyright in the work of which

the article is said to be a reproduction.

(3) A person relying upon this section shall carry
the onus of proving the matters specified in

sub-sees. (1) and (2).

(4) A person who nakes a statenment pursuant to
para. (1)(d) which is false to his know edge is

liable to pay to any person who suffers loss as a
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consequence of the nmaking of such a statement the

amount of such | oss.

(5) The anount of such loss is a debt due to the
person who has suffered it and is recoverable by

him from the person nmaking the statement in a court

of conpetent jurisdiction,

38B(1) Section 37 and, so far as it applies to
inported articles, s. 38 of this Act, do not apply
to an article by reason only that copyri ght
subsists in a label or mark (whether a trade mark
within the meaning of the Trade Marks Act 1955 or
not) which is affixed or attached to the article or

to the packaging or container in which the garticle

I's packed or contai ned.

(2) Sub-section (1) does not apply if the owner of
the copyright in the label or mark has not

consented to or authorized the use of his work for

the purposes of the |abel or mark.”

After s. 38B, add a new section, s. 38c, as

foll ows: -

“(1') Regulations may be nmade prescribing periods
of time which are reasonable tines for the purposes

of para. 37A(l)(a) and para. 38A(l)(c) of the Act.
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(2) Any such prescription may be made in relation

to all

reproductions of particular works, or

reproductions of particular classes of works or

particular articles which are reproductions of a

wor k or wor ks.”

After

S.

102, add a new section, S. 102A, as

foll ows: -

“102A(1) The provisions of s. 102 are not

i nfringed where: -

(a)

(b)

A person inports an article into Australia
and, at the tine of the inportation, is
satisfied after reasonable I nvestigation
that copies of the article (not bei ng
second- hand copies ) or articles
substantially simlar thereto, cannot be
obtained in Australia from the copyright
owneror his |licensee or agent wthin a

reasonable tinme; or

A person inports an article into Australia
and the article 1is inported pursuant to a
witten order signed by another person in
which it is stated by that person that the
article is required otherwise than for the

pur pose of -
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(1) selling, letting for hire, or by way
of trade offering or exposing for

sale or hire, the article;

(i) distributing the article -

(A for the purpose of trade; or

(B) for any other purpose to an
ext ent t hat will af f ect
prejudicially the owner of the

copyright; or

(iii) by way of trade exhibiting the

article in public.

(2)  This section shall not apply to an article
unless it is made in Australia or ina country
specified in Part | or Part Il of Schedule 1 to the

Copyright (International Protection) Regul ations

made pursuant to S 184 of this Act as in force
fromtine to tinme with the consent of, or under

l'icence from the owner, in the country of
manufacture, of the copyright in the work of which

the article is said to be a reproduction.

(3)A person relying upon this section shall carry
the onus of proving the matters specified in

sub-sees. (1) and (2).
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(4) A person who nekes a sStatenment pursuant to
para. (l)(b) which is false to his know edge is
liable to pay to any person who suffers loss as a
consequence of the making of such a statement the

amount of such | oss.

(5) The ampunt of such loss is a debt due to the
person who has suffered it and is recoverable by
him from the person making the statement in a court

of conpetent jurisdiction.”

After s. 103B, add a new section, s. 103C, as

foll ows: -

“103C( 1) The provisions of s. 103 are not
infringed where a person, in Australia, and without

the licence 'of the owner of the copyright -

(a) sells, lets for hire, or by way of trade
offers or exposes for sale or hire, an

inmported article; or

(b) by way of trade exhibits an inported article
in public,

and either,

(c) the person inporting it was satisfied after

reasonable investigation that, at the tine
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of the inportation of the article, copies of
the article (not being second-hand copies)
or articles substantially simlar thereto,
could not be obtained in Australia from the
copyright owner or his |licensee or agent

within a reasonable tine;

the article was inported pursuant to a
witten order signed by another person in

whi ch that person stated that the article
was required otherwi se than for the purposes

of -

(i) selling, letting for hire, or by way
of trade offering or exposing for
sale or hire, the article;

(i) distributing the article-

(A) for the purpose of trade; or

(B) for any other purpose to an
ext ent t hat woul d af f ect
prejudicially the owner of the

copyright; or

(i) by way of trade exhibiting the
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article in public.

(2) This section shall not apply to an article
unless it is made in Australia or in a country
specified in Part | or Part Il of Schedule 1 to the

Copyright (International Protection) Regulations

made pursuant to s. 184 of this Act as in force
fromtime to tine wth the consent of, or under
l'icence from the owner, in the country of
manufacture, of the copyright in the work of which

the article is said to be a reproduction.

(3) A person relying upon this section shall carry
the onus of proving the matters specified in
sub-sees. (1) and (2).

( 4 A person who nmkes a statement pursuant to
para. (1)(d) which is false to his know edge is
liable to pay to any person who suffers loss as a
consequence of the making of such a statement the

amount of such | oss.

(5) The amount of such loss is a debt due to the
person who has suffered it and is recoverable by

him from the person making the statement in a court

of conpetent jurisdiction.”

After s. 103C, add a new section, s. 103D, as

foll ows: -
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“103D0(1) Regul ations may be made prescribing
periods of tine which are reasonable tines for the
purposes of para. 102A(I)(a) and para. 103C(1)(Q
of the Act.

(2) Any such prescription may be made in relation
to all copies of particular subject matter, or
copies of particular classes of subject natter or
particular articles which are copies of one or nore

items of subject matter.”

The follow ng anendments should be made to s. 132:-
(1) Oom t papa. .

(2) Add after sub-see. (1) a new sub-section as

follows: -

“(1A) A person shall not, at a time when copyright
subsists in a wrk, inmport an article into

Australia for the purpose of:-

(a) selling, letting for hire, or by way of trade
of fering or exposing for sale or hire, the

article;

(b) distributing the article for the purpose of
trade, or for any other purpose to an extent

that will affect prejudicially the owner of
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t he copyright in the work; or

(¢) by way of trade exhibiting the article in

public,

(d) t he person knows or ought reasonably to know
the article to be an infringing copy of the

wor k; and

(e) the article was not made in Australia or in a
country specified in Part | or Part Il of

Schedule 1 to the Copyright (International

protection) Requl ations nmade pursuant to s.

184 of this Act as in force fromtine to time
with the consent of, or under |icence from
the owner, in the country of manufacture, of
the copyright in the work of which the

article is said to be a reproduction.”

(3) Insert into s. 132 a new sub-section, sub-see.

(IB), as follows:-

“(1B) In a prosecution for an offence under
sub-see. (1A) proof that the person inmporting the
article knew or ought reasonably to have known t hat

the article was an infringing copy of the work

shall be prima facie evidence of the matters
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specified in para. (1A)(e).”

(4) Insert into s. 132 a new sub-section, sub-see.

(5A) as follows:-

“(5A) A person shall not neke, or cause to be

made, a statenent in an order referred to in
sub-sees. 37A(l), 38A(l), 102A(1) or 103C(1l) which

he knows to be false or msleading.”

Note:

1. The nunbers 103C and 103D have been used rather than
103A and 103B because the Act already contains sections
numbered 103A and 103B.

2. The provisions of s. 37A and 102A will cover the
importation of nultiple copies because of the operation of

the Acts Interpretation Act 1901.

3. If the provisions of paras. 38A(l)(d) or 103C(I)(d)
have been conplied with, an inporter or other person may
sell an inported article to a person other than the person
placing the order because the article will have been
lawful Iy inported notw thstanding the fact that the person

who placed the order for the article does not accept it.

4. There is no counterpart of s. 38B following s. 103C

because it is wunlikely that any witing or drawing on a
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| abel will be subject matter as distinct froma work.




