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EXECUTIVE SUMMARY

CAG plays a central role in the administration of copyright for Australian educational
institutions, and hopes that the experiences gained in this role can provide important insights into
the current review.

The education sector believes that Australia's copyright laws must be:

. certain - to enable clear explanations of copyright obligations to be provided to
teachers, students and staff;

. flexible - in order to ensure that copyright laws can permit appropriate student and
classroom uses of new and emerging technologies; and

. technology-neutral - so schools can provide educational instruction on the same terms to
all students, and that teaching methods which use new technologies are not penalised by
unduly restrictive copyright laws.

Achieving flexibility and certainty

CAG submits that retention of the current fair dealing provisions in the Copyright Act is
important so that teachers and students have a clear understanding of permitted uses of copyright
material. CAG also believes certain other activities which can be generally classified as "fair"
should be included in the Act. Whether some of these should be classified as a fair dealing or as
other exceptions is not a matter of concern.

CAG also sees the need for greater flexibility in the fair dealing regime to ensure that the
Copyright Act is flexible enough to reflect developments in technology and student behaviour.
As aresult, CAG supports the introduction of a new open-ended provision into the Act which
would allow Australian copyright laws to recognise that new uses of copyright material may also
be fair in some circumstances.

Copyright laws and new technology

In order to ensure that these three central objectives are met, CAG submits that the following
adjustments to Australian copyright laws are needed:

. The introduction of a new exception to permit caching for educational purposes;
o Permitting format shifting of legitimately acquired material for educational purposes;
o The introduction of a regime for dealing with the problem of orphaned works, and a

mechanism to resolve the situation where educational institutions are required to pay
equitable remuneration under statutory licences even where the copyright owner cannot
be identified and paid;

. Clarification of s.28 of the Copyright Act to ensure schools can provide access to a
classroom experience to students in remote locations; and that temporary copies and
transmissions made merely to facilitate a classroom performance under s.28 are not
inadvertently captured under Part VA;

. Introducing an exception to extend Part VB to anthologies in electronic form;
° Extending Part VA to allow schools to copy and communicate webcasts; and
. Solving practical problems under Part VB, including administrative problems under

s.135ZMD(3) and determining equitable remuneration for some online works.
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1. INTRODUCTION

An introduction to the Copyright Advisory Group

This submission is made on behalf of the Copyright Advisory Group to the Schools Resourcing
Taskforce of the Ministerial Council on Education, Employment, Training and Youth Affairs
Taskforce on Copyright (CAG). CAG is responsible for copyright policy and administration for
the Australian school and TAFE sector (including the management of obligations under
educational statutory licences), and represents almost all primary and secondary school
educational authorities in Australia. CAG members include State and Territory Departments of
Education, all Catholic Education Offices, the Independent Schools Council of Australia, and the
great majority of TAFE colleges.

CAG and its members have a significant interest in copyright law and policy. Last year, CAG
members paid in excess of $42 million dollars in voluntary and statutory licences for the
educational use of copyright material in Government and Catholic schools alone. This figure
does not include an amount for the Independent schools sector. It also does not include any
payment for copying and communication of literary, musical, dramatic and artistic works in
electronic form under the Part VB statutory licence, as this licence is still under negotiation with
the Copyright Agency Limited (CAL). However it is anticipated that this amount will represent
further significant expenditure for the sector, as CAG has already made an interim payment to
CAL of $6 million to cover copying and communication from electronic works for years 2001-
2004.

CAG members place a great deal of importance on the appropriate administration of copyright in
Australian schools, and ensuring system and school-level compliance with educational
exceptions and statutory licences. CAG works with administrators and teachers to ensure that
the rights of copyright creators are respected, and that teachers and support staff have practical
guidelines to facilitate the greatest possible compliance with the copyright licences granted to
schools.

CAG recognises the importance of providing sufficient incentives to copyright owners, and the
importance of the exclusive rights granted to copyright owners. However, CAG also supports the
need for an appropriate balance in the Copyright Act, and recognises the strong public benefits in
public access to information, particularly for educational and cultural purposes.

The need for balance in copyright legislation has also been expressly recognised at the
international level. The Preamble to the 1996 WIPO Copyright Treaty states that copyright laws
should recognise:

"the need to maintain a balance between the rights of authors and
the larger public interest, particularly education, research and
access to information, as reflected in the Berne Convention".

CAG members see the role of educational institutions - and the exceptions and statutory licences
that provide access to educational material - as a fundamental part of the framework for balanced
copyright protection and access in Australia.

CAG congratulates the Attorney-General and the Attorney-General's Department on its well
written Issues Paper, which provides an important opportunity for copyright stakeholders to
participate in this debate about the role and future shape of exceptions in the Copyright Act 1968
(Copyright Act), and whether new exceptions are required in order to ensure appropriate public
interest access to copyright material.
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CAG hopes that its central role in Australian educational copyright administration makes it well-
placed to provide a level of experience and insight which can make an important contribution to
the current review.

Outline of CAG's submission

This submission will provide comments on three main areas raised by the Attorney-General's
Department's Issues Paper Fair Use and Other Exceptions An examination of fair use, fair
dealing and other exceptions in the Digital Age (Issues Paper):

1.

2.

Fair dealing v fair use - and a preferred model for reform;

The need for new exceptions of fair dealing purposes in the Copyright Act, with a
particular focus on:

(a) caching;
(b) format shifting; and
(©) orphaned works; and

The need for reform due to practical problems with existing exceptions and statutory
licences. These problem areas can be divided into two categories:

(a) exceptions/licences that do not operate in a technology neutral way; and

(b) practical problems with the administration of the educational statutory licences.

CAG does not express a view on other matters raised in the Issues Paper, but supports
submissions made to the Attorney-General's Department by the Commonwealth Department of
Education, Science and Training, the Australian Vice-Chancellors' Committee, the Australian
Information and Communications Technology in Education Committee (AICTEC), the
Australian Digital Alliance (ADA) and the joint submission from the Flexible Learning Advisory
Group (FLAG) and Australian National Training Authority (ANTA).
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2. FAIR DEALING OR FAIR USE?

CAG is pleased to have the opportunity to contribute to this important debate about whether
Australian copyright law should retain existing fair dealing provisions, move towards a United
States-style fair use defence, or whether a new hybrid approach might be more suitable for the
Australian context.

CAG's consideration of which reform option would best meet the needs of the Australian
education sector is influenced by a number of important policy questions:

. How can CAG best ensure that the Copyright Act is certain so CAG members can
explain to teachers and students what types of uses are permitted under the Act?

. How do we best ensure that the Copyright Act is flexible enough so that future uses of
copyright material using new technologies and contemporary teaching methods can be
considered to be fair?

. What exceptions are required to enable efficient and appropriate use of Information &
Communications Technology (ICT) in the school system without causing undue harm
to copyright owners?

. What model would best ensure that the exceptions in the Copyright Act allow all the
educational uses of copyright material that CAG believes are fair, and central to
maintaining an appropriate balance between the interests of copyright owners and
users?

Assessing fair dealing

The existing fair dealing provisions allow for four types of uses of copyright material (‘purposes')
to be considered fair: dealings for the purpose of research or study, for criticism and review, for
reporting the news or as part of legal advice or judicial proceedings.

CAG supports the continued operation of these exceptions. The fair dealing provisions in the
Copyright Act are an important legislative mechanism to ensure that the ability of members of
the public to appropriately access information for research and other socially desirable purposes
is not jeopardised by the 'monopoly' possessed by copyright owners through the exclusive rights
granted by the Copyright Act. The Intellectual Property & Competition Review Committee
(IPCRC) described the operation of these exceptions as "a key part of the copyright balance",
and important "for promoting access to information and ideas, particularly for purposes such as
research or study"'. Other non-remunerable exceptions, such as the computer software
exceptions contained in Division 4A of Part III of the Copyright Act, are the results of more
modern legislative responses to the need to ensure that certain activities determined by
Parliament to be in the public interest” are not prevented by the exclusive rights granted in the
Copyright Act.

Although not technically part of the existing fair dealing regime, CAG submits that the existing
educational statutory licences form an integral part of the existing copyright balance. The
statutory licences in Parts VA and VB of the Copyright Act are an efficient and administratively
convenient way of providing the educational sector with the ability to reproduce limited amounts
of copyright material, and at the same time ensuring equitable remuneration for copyright

' IPCRC Final Report, ibid at note 3, at p.92.

* Such as allowing security testing to combat the potential disruption to business and the community by computer
hackers and viruses. See the Explanatory Memorandum to the Copyright Amendments (Computer Programs) Bill
1999 at p4.

SYDS5_318404_2 (W2003) 5



owners. An additional safeguard is provided by enabling the rate of equitable remuneration to be
determined by an independent expert body.

Although the statutory licences are comparatively recent introductions to the Australian
copyright regime, they have become an essential part of copyright administration and public
access rights in Australia, and provide an equitable and administratively convenient mechanism
for managing copyright use and payment across the educational sector.

The existing combination of fair dealing, non-remunerable exceptions and statutory licences
represents an important protection for copyright users and the broader community. However,
under the current system, an Australian court does not have the flexibility to look at other
'purposes' or uses of copyright material, and determine that such uses should be considered fair.
This means in practice that Australian courts cannot easily respond to developments in
technology, emerging markets or changing consumer behaviour. Nor can the law adapt to align
copyright law and policy with developments in other arenas of Government responsibility, such
as the development of ICT or distance education policies by education departments, or
educational broadband and network initiatives by communications departments.

In CAG's view, the existing 'fair dealing' based environment does not provide sufficient
flexibility to allow exceptions for many of the purposes that CAG - and the wider community -
would consider be a fair and appropriate use of copyright products.

Assessing fair use

The United States fair use system allows greater flexibility than currently exists under Australian
copyright law, in that courts in the United States are permitted to expand the category of uses
that the copyright law considers to be 'fair', and therefore a permissible use of copyright material.
As the Issues Paper identifies, this is because the fair use provision represents a non-exclusive
list of factors that a court looks at to decide if a particular use of a copyright work is fair and
does not limit the court's consideration to a static list of purposes.

Although CAG is in favour of the flexibility inherent in the United States system, CAG notes
that the precise scope of fair use is unclear, and that some commentators have suggested that fair
use may not be as broad as is commonly considered. In addition, the United States provision
does not contain an equivalent to the 'deeming’ provision in s.40(3) of the Australian Copyright
Act as to what is considered to be a 'reasonable portion' of a copyright work. This provision
provides significant guidance to students, researchers and the wider community as to what will
be considered to be a fair dealing in the context of literary, musical and dramatic works. CAG
would not like to see the removal of such an important legislative guideline.

As such, CAG is not in favour of simply introducing a United States style fair use provision.
CAG is of the view that it is possible to adopt a hybrid model in the Australian Copyright Act
which would protect the existing fair dealing regime, but also introduce the flexibility that makes
the United States copyright law more able to adapt with changes in technology and consumer
trends.

Assessing the options for reform

The Issues Paper identifies five options for reform:

o Option 1 - consolidating the fair dealing provisions in an open-ended provision as
recommended by the CLRC;
. Option 2 - retaining the current fair dealing provisions and adding an open-ended fair

use exception;
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o Option 3 - retaining the current fair dealing exceptions and add further existing

exceptions;
o Option 4 - retaining fair dealing and adding a statutory licence for private copying; and
. Option 5 - other combinations or alternatives.

CAG does not support Option 4 on the basis that CAG believes that many of the uses
contemplated by the Issues Paper (such as time shifting, format shifting, as well as other
exceptions such as use of orphaned works and caching) should be non-remunerable exceptions
under the Copyright Act due to the lack of harm (economic and non-economic) caused to
copyright owners from these activities. CAG's preferred model is best categorised as Option 5,
although in reality it is a combination of Options 2 and 3.

Assessing Option 1
CAG can support some elements of Option 1.
CAG understands that the CLRC's recommendation consists of three key elements:

1. consolidating all fair dealing provisions into a single exception (including for Part III
and Part IV subject-matter);

2. listing the existing fair dealing purposes as a non-exhaustive list, so that courts would
not be prevented from considering additional purposes to be fair; and

3. applying the non-exhaustive factors currently contained in s.40(2) of the Copyright Act
to all fair dealings.

CAG notes that the CLRC also recommended retention of the quantitative test in s.40(3).

CAG can support in principle the first two aspects of the CLRC's approach. The co-location of
the fair dealing provisions may bring some much needed simplification to the drafting of the
Copyright Act. In addition, the listing of fair dealing purposes as a non-exhaustive list may be
one method for introducing important flexibility into the Australian system. However, CAG
cannot support the third element of the CLRC's approach.

Adoption of the CLRC's recommendation would mean that the existing 'fairness factors'
applicable to research and study would be applied to all fair dealing purposes. CAG is
concerned that this approach would significantly narrow the operation of other fair dealing
exceptions such as criticism or review. In addition, CAG does not believe that these factors
would be appropriately applied to any new fair dealing purposes were included in Australian
copyright law.

For example:

. applying the 'possibility of obtaining the work within a reasonable time at an ordinary
commercial price' factor to fair dealings for reporting the news and criticism and review
would significantly narrow the scope of those fair dealing exceptions and may in fact
render them ineffective or inoperative;

. applying the 'effect of the dealing on the potential market' factor to fair dealings for

criticism and review could be used to prevent negative criticisms of copyright owners'
works and may lead to a chilling effect on free speech;
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. if a new fair dealing exception for format shifting were to be introduced, the "possibility
of obtaining the work within a reasonable time at an ordinary commercial price' factor
may completely subvert the intended operation of the exception.

CAG submits that it is not appropriate to apply the same 'fairness factors' to all fair dealing
purposes - particularly if new purposes are introduced. CAG believes it is critical that any
guidance for the public and/or courts as to when a dealing with a work for a particular purpose is
fair must be given in the context of the particular purpose in question.

CAG supports the CLRC's objective of ensuring that the flexibility of fair use is introduced into
the Australian fair dealing provision. However, CAG cannot support a model that may result in
a narrowing or limitation of the existing exceptions. For this reason, CAG cannot support
Option 1.

CAG's preferred option - Option 5

CAG can see the merits in retaining the existing fair dealing provisions, and a combination of
adding new fair dealing provisions and separate exceptions for additional public interest
purposes. For example, CAG can envisage a scenario where the Government may wish to
introduce a new fair dealing purpose to permit format shifting (Option 2), and a separate new
exception with safeguards built in to permit the free use of orphaned works in certain controlled
circumstances (Option 3).

CAG can also see merits in introducing a new open-ended provision in conjunction with fair
dealing to introduce some flexibility into the Australian Copyright Act. However CAG believes
that there may be a more appropriate way of achieving this objective than the CLRC's suggested
model.

CAG's preferred model for reform is the following:
1. Retaining the existing fair dealing provisions;

2. Adding new fair dealing provisions or exceptions for any activities the Government
believes are appropriately included as new fair dealing purposes or acceptable uses
(such as format shifting, time shifting or caching);

3. Introducing new non-remunerable exceptions for any activities where the Government
is of the view that conditions or processes should be followed in order to use the
exception (such as an exception to allow use of orphaned works where a search must be
conducted prior to use, or an exception where the usage is only covered by the
exception if it is done for the purposes of an educational or cultural institution);

4. Introducing a new open-ended fairness provision to ensure that the flexibility of fair use
is introduced into the Australian Copyright Act. Such a provision could reflect the fair
use factors, and might provide that a dealing with a work or other subject-matter may
also be a fair dealing, having regard to factors such as:

(a) the nature of the work or other subject-matter;

(b) the amount and substantiality of the portion used in relation to the work or
other subject-matter as a whole;

(©) the purpose and character of the work or other subject-matter;

(d) the effect of the use on the potential market for or value of the work or other
subject-matter; and

SYDS5_318404_2 (W2003) 8



(e) whether the work was able to be copied or otherwise used under a statutory
licence.

The final suggested factor in the proposed new open-ended fairness provision is designed to
ensure that a use of a work is covered by a statutory licence, it should be used and paid for under
that licence, rather than as a fair dealing. However, such a flexible fairness provision would
ensure that if a use that is claimed to be fair is outside the scope of a statutory licence, there is
nothing to prevent that use from being considered to be a fair dealing under Australian copyright
law.

CAG believes that the suggested model for reform would maintain the existing fair dealing
provisions, leave room for any new exception to be included as either a fair dealing or an
additional exception to which conditions could be attached, introduce important flexibility into
the Act without running the risk of narrowing the scope of existing and future fair dealing
purposes, and resolves a potential conflict between how Australian courts might reconcile a
flexible fairness provision with the existence of statutory licences.
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3. THE NEED FOR NEW EXCEPTIONS IN THE COPYRIGHT ACT

The Issues Paper asks stakeholders to consider the following issues of relevance to CAG:

"The Government seeks your view on whether the Copyright Act should be amended to
include other specific exceptions or statutory licences, and if so, under what conditions

The Government seeks your view about whether the Copyright Act should be amended
to include a specific exception for format-shifting, and if so, for what materials and
under what conditions."

CAG believes that there are strong public policy reasons for the introduction of three new non-
remunerable exceptions to the Copyright Act:

o an exception for educational caching;

. a new exception or extension of any fair dealing/fair use model to include format
shifting; and

. a new exception or other regime for dealing with the problem of orphaned works.

As CAG will demonstrate, the introduction of these three new exceptions is of critical
importance to the educational sector to ensure:

. appropriate public access to material for education;
. that copyright law does not hamper the public interest use of new technologies; and
. that the efficient operation of the Internet is not jeopardised.

It would also be consistent with a recommendation of the Joint Standing Committee on Treaties
considering the impact of the Australia-United States Free Trade Agreement (USFTA):

"The Committee recommends that the Government enshrine in copyright
legislation the rights of universities, libraries, educational and research
institutions to readily and cost effectively access material for academic and
related purposes3"

CAG will also show how the new exceptions would comply with the three step test imposed by
Australia's international obligations, to support CAG's view that there is no legal impediment to
the introduction of these exceptions into Australian copyright law.

3 Joint Standing Committee on Treaties Report 61: Australia - United States Free Trade Agreement,
Recommendation 16
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4. EDUCATIONAL CACHING

CAG believes there are extremely strong public policy and economic arguments to allow
educational institutions to operate caching technologies without risk of infringing copyright
laws. In this submission CAG will set out:

. An explanation of what caching is and how it is as integral part of the operation of the
Internet and school networks;

o Why caching occurs;

. An analysis of why an exception for caching would be consistent with the 'three-step
test', and in particular, does not cause harm to copyright owners' markets; and

. CAG's preferred model for the introduction of a caching exception.
What is caching?

A web cache is a dedicated computer system within the Internet that monitors web object
requests (eg, an Internet user typing in a Uniform Resource Locator (URL) such as
http://www.ag.gov.au . The cache temporarily stores copies of the responses from the origin
server (in this example web pages or files from the server hosting www.ag.gov.au). If another
request is made for the same URL, it can use the stored response instead of asking the origin
server again®. This is particularly useful when the origin server is overseas, or has limited
bandwidth capacity.

There are two main types of cache in common use:

o Browser caches - contained in the preferences dialog of an Internet browser such as
Internet Explorer or Netscape Navigator. Web pages viewed by a user are temporarily
stored on the user's hard drive. If the user hits the 'back’ button on the browser, the web
page Wi%l be shown from the cache rather than re-downloading the site from the
Internet”.

. Proxy caches - these caches follow the same principle as browser caches, except the
proxy cache is set up on an organisation's firewall or proxy server, and is shared by all
system users. When a requested web page from a system user is temporarily stored in a
proxy cache, subsequent user requests can be served from the cached copy rather than
the origin server®.

An example:

Imagine that students in a classroom are doing an assignment on frogs. Jim types in his web
browser the URL http://www.frogs.com, a foreign-based site which takes some time to
download. A copy of the web page would be stored in Jim's browser cache and in the school's
proxy cache. Jane then types in www.frogs.com. The proxy server recognises the request and
provides Jane's computer with the web page almost immediately, and all other students in the
class will access the site quickly from the local cache.

* See Caching Tutorial for Web Authors and Web Masters, http://mnot.net/cache_docs
> It is accepted that this type of caching is covered by s.43A (see the Explanatory Memorandum for the Digital
Agenda Act). The simple act of 'viewing' is not a remunerable activity.
6 .
Ibid
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The technical processes of caching

The Internet runs by following computer language protocols. The most commonly used protocol
is the Hyper Text Transfer Protocol (HTTP). Any website with a URL starting with http:// uses
HTTP, and is governed by the most recent HTTP protocols (see HTTP 1.1 available at
http://www.w3.org/protocols). Both browser-level caching and proxy caching are built into the
HTTP protocols governing the operation of the Internet, and is clearly envisaged as a technology
that is an integral part of the technical operation and efficient functioning of the Internet.

Copyright laws should aim to support the technical processes involved in the governing
protocols of the Internet. This was recognised by the policy objectives set out in section 3 (e) of
the Copyright Amendment (Digital Agenda Act) 2000 (Digital Agenda Act), particularly that
Australian copyright laws should:

"ensure that the relevant technical standards which form the basis of new
communication and information technologies, such as the Internet, are not
jeopardised".

Protocols allow copyright owners to manage caching

Importantly, the current HTTP protocol includes a number of standards and commands for web
page owners and operators to prevent or control the caching of their websites. For example,
copyright owners can use the HTTP protocol commands to:

. prevent caching from occurring in its entirety;
° set the minimum or maximum time a site is permitted to be stored in a cache;
. require cached content to be removed if it has not been accessed in a copyright-owner

specified timeframe;

° set a cache refresh interval to ensure the 'freshness’ of a site stored in a cache;
. log cache access (ie, log the number of 'hits' on a cache); or

7
° set 'cache correctness' standards’.

This suggests that if a copyright owner does not want caching to occur - or for any caching to be
subject to restrictions or conditions - it is entirely within the owner's power to prevent any
caching they are not prepared to accept.

Why does caching occur?
There are four main reasons why caching occurs at an Internet-wide level:

. to reduce latency - because the user request is satisfied from the cache (which is closer
to the client) rather than the origin server, it takes less time for the user request to be

fulfilled. This makes the Internet seem more responsiveg;

° to reduce network traffic - because websites are 're-used' from the cache, it reduces the
amount of bandwidth requiredg;

7 See section 13 Caching in HTTP, part of HyperText Transfer Protocol HTTP/1.1 REC 2616 Fielding et al,
http://www.w3.org/Protocols/rfc2616/rfc2616-sec13.html; Proxy Caching,
http://www.w3.org/Daemon/User/Config/Caching.html
i Caching Tutorial for Web Authors and Web Masters, http://mnot.net/cache_docs

ibid
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o to improve quality of service - a cache located closer to the browser delivers frequently
requested content through fewer routers reducing the potential for packet loss'’; and

. traffic surge protection - reducing bandwidth demand during network traffic surges'’
(such as when a large number of users want access to a small number of web pages,
such as during the Schapelle Corby verdict or during a popular sporting event)

The IPCRC examined the issue of caching and found that:

".... caching improves the efficiency of the Internet. [It] is economically
efficient: it reduces waiting time and bandwidth requirements, allowing greater
efficiency in using finite network resources and reducing costs. It provides
important benefits to Internet users and to the development of e-commerce in

Australia'>."

The Committee recommended that Government policy should ensure that such an efficiency
enhancing activity is not prevented’.

Caching in schools

In a schools context, the efficiencies created by reducing download times are particularly
important for schools in remote areas dependent on dial-up Internet access. If every child in a
class had to attempt to access the same website from the Internet 'at large' over a standard dial-up
connection, it would render Internet use in a classroom context largely unworkable.

In the classroom example above, a school with a dial-up Internet connection or with large
numbers of students accessing the Internet at the same time may experience delay and/or
bandwidth problems making it difficult to provide an acceptable classroom learning experience.

As part of her lesson planning, Jane and Jim's teacher Mrs Jones realises that too much class time
will be spent with students waiting for material to be downloaded. In order to address these
problems, she decides to pre-access a number of websites on frogs which she believes students
may, if they choose, decide to access as part of researching their project. On the morning of the
lesson, Mrs Jones accesses www.frogs.com and other related websites so that the students will be
able to access those websites from the proxy cache. However, any student who finds a website
not previously accessed by Mrs Jones would need to access the site from the origin server via the
Internet.

Public interest benefits

An additional public interest rationale for caching relevant to schools is a form of caching where
rather than relying on user requests to populate the cache, a school may adjust the firewall to
'pre-load’ certain web content into a cache to provide a safe Internet experience. This is
particularly important in a primary school context (ie, to prevent small children from accessing
inappropriate material from the Internet). This type of caching performs a role similar to a 'Net
Nanny' or other form of child protection filtering software.

' Internet Caching Resource Center, Caching 101, http://www.caching.com/caching101.htm
1
Ibid
"2 Final Report of the Intellectual Property and Competition Review Committee, p108
" Ibid at p14
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The example extended:

Mr Smith the first grade teacher is preparing a lesson on frogs, and decides to load some parts of
the www.frogs.com website onto a secure site for the day of the lesson to ensure that young
children cannot accidentally be exposed to inappropriate content. This storage would be
temporary, would merely facilitate safe access to the www.frogs.com website, and would
achieve the same practical result as if the material had been temporarily stored in the school's
proxy cache.

It is important to understand that the benefits of caching are not just on the side of Internet users
and service providers. Caching also provides significant benefits and efficiencies for web site
owners and content creators, from the perspective of:

. costs based on traffic levels - copyright owners can reduce the inbound traffic costs
from user requests directly to the owner's site;

. bandwidth and data transfer costs - copyright owners can shift the costs of transferring
data from their own servers to the operator of the cache and potentially operate a
smaller server (many web page operators deliberately encourage the creation of 'mirror'
sites to minimise these types of costs); and

. enhanced quality of product delivery - by allowing caching managed by HTTP protocol
commands, copyright owners can enhance the user experience of their content by
allowing faster access to content with less risk of packet loss or other transmission
errors or delays.

No harm to copyright owner

Caching - at both browser level and at proxy server level - technically involves copying web
pages, and as such, a reproduction of copyright protected content. However, such reproductions
cause no harm to the copyright owner, and has been shown above, can both provide benefits to
the copyright owner, and can be prevented from occurring by the copyright owner.

The classroom scenarios provided above illustrate this point.

In the example, first Jim accesses the website www.frogs.com, which is made available for free
access on the Internet. He accesses the website directly from the origin server, and the copyright
owner does not receive any remuneration from this access. During Jim's reading of the
'frogs.com' website, he will be making many technical reproductions on his PC, including
storage in a browser cache. These temporary copies are covered by the exception in s.43A of the
Copyright Act for temporary reproductions, which includes the copy in the browser cache. In
other words, the copyright owner could not expect remuneration from any part of Jim's reading
or access of the website.

Jane also accesses frogs.com - except Jane's access is sourced from the school's proxy server.
Again, the copyright owner could not expect remuneration from Jane's access of the site, and
any background copies made as a result of Jane's reading or stored in her browser cache.

However in the case of Jane, a copy of the frogs.com website has been temporarily stored on the
school's proxy server. The only practical difference in the way Jim and Jane have accessed the
website is that Jane has not had to wait for the site to download from overseas. There is no harm
to the copyright owner's interests from Jim or Jane's access - as the copyright owner would not
have received any remuneration had the proxy server not been in operation. It would be
inequitable to expect remuneration from the school for facilitating the more efficient use of a
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website for which no remuneration would be payable if the students had accessed the site via less
efficient means.

In the case of Mrs Jones, she has accessed the www.frogs.com website and caused it to be stored
in the proxy cache. Again, there is no harm to the copyright owner from Mrs Jones' access, or
from the student access it facilitates.

In the case of Mr Smith, although the temporary storage has not been triggered by the proxy
server, and is in this sense 'active' storage, the storage is still temporary, done only for the
purpose to facilitate safe classroom access, and does not change the way in which the students
interact with the site, nor impact on any expectation of revenue from the copyright owner.

In other words, forcing schools to pay for the proxy server copy or other limited temporary
storage would result in a windfall gain to the copyright owner, and discourage institutions from
adopting technologies contemplated by the underpinning protocols of the Internet designed to
enhance efficiencies for all Internet users.

Of course, if a teacher directed the classroom students to print a copy from a particular website
for a classroom activity, the copyright owner would be remunerated under Part VB. However,
CAG submits that temporary copies made merely to facilitate classroom Internet access should
never be remunerable.

Given the wide ranging benefits of caching to users, network providers, copyright owners and
the economy at large, as the IPCRC recognised there are sound public policy reasons for
copyright laws to ensure that such an efficiency-enhancing activity is permitted. This is
particularly the case in an educational context where caching occurs to ensure the most
appropriate and efficient Internet experience for students. As such, CAG submits that there are
strong policy rationales for an exception to cover all forms of non-permanent caching and other
temporary storage from the Internet.

A caching exception and the three-step test

As the Issues Paper identifies, before an exception can be introduced into the Australian
Copyright Act, it must comply with the 'three step test' contained in international treaties such as
the Berne Convention. In other words, any caching exception must:

o be for a certain special case;
. not conflict with the normal exploitation of copyright works; and
. must not unreasonably prejudice the legitimate interests of the rights holder.

A certain special case?

Any exception for caching or limited temporary storage would be for a special case - particularly
if the caching exception were limited to caching done for the purposes of an educational
institution, library or archive.

CAG believes there is a strong argument that a caching exception would be of the nature of the
exceptions already contained in the Copyright Act in ss.43A and 43B (for temporary
reproductions made in the course of communications or as part of a technical process of use) - an
exception for the purpose (or 'special case') of ensuring that the technical processes that underpin
the legitimate operation of new communications technologies are not undermined.
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