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Ms. Helen D
Assistant Sfore
Copyright Eaw Branch,
Attorney-Genprnl’s Department
ftobert Garran Offices

National Circuit

BARTON

ACT 2600

Denr Ms. Daniels,

¢ Seelions 7 and AA of the Copyviight Aet 1968

! refer to the current Issues Paper “Copying photographs and flms in o dif-
erent format for provate use”, which invites comments for review of the above
Act. As a computer scientist involved somputer vision reszarch and alss #s a
consumer who, on occasion has purchased viden aud photographic material, |
seek assurpnee that any changes do not urther erade the rights of users of these
materials,

avorder to elorify my position T imust Gra comment ou Lhe infroductory material
i the issues paper, which [ believe misrepresents the fundamental purpose of
copyright law, The opening sentence of Section 1 states that “copyright is a forin
of intellectual property that protects the rights of ereators... ™. The wording of
this statemenl hinders clear thought on the issues for two reasons:

o The term “intellectual propeely” 15 a terin without legal meaning. nor
any unambiguous colloquial meanng: In recent years it has been used to
encompass many different concepts in law, ncluding copyright, patents,
trademarks, trade secrets and registoved designs, These laws have little in
cormon kod i merely blurs the ssues and inbibits understanding whien

one tries o consider them together. The Lenm nlso inplics that intellect
hag s natural swner, which s contrary to commion sthical walues,

» Similarly “procecting the rights of crentors”, implies that thers is some
mindamental exelosive right of asthors and that copyright is a vehicle
to uphold this vight. This implication is flse. Withoul the copvright
act, authors would have no such rights. Indeed. even under copvright,
the rights are merely a temporary concession, since the copyright explres
after a fixed terme  Furthermore, in mest eammarein] mstorials taday,
the copyright holder is not the asthor of the material, contrary to the
implication in this sentence. Copyright was invented as a0 coneession to



aithors, not &5 i means of enforuing some pre-existing right.

With this in mind, L offer the fallowing comments about L spreliic ssues ad-
ressed. | do not see any fundnmental difference between films and photographs.
A f[lm is nothing more than a photograph with the added dimension of time,
Therefore, in the following comments, when [ speak of “photographs™ or #m.
uges” it should be taken to imelude films, cinematographic and video material,
Sitilarly, my reference to section 470 spplies equally Lo sestion T10AA. which
are substantially wlentical,

Section ATJ currently operates primarily in the interests of the copyright holder,
it that it prohibits copying of photographs in all but a few very particular
eircimstances. Hepee, 1 do not see that any exemptions should be remaverd,
but recommend exemptions be extended to permit the following:

o Digital to digital copying should be permitted, since anything else malios
it impossible w exploit modern photagraphic techuology, Tor example,
to perform certain image processing techniques {such as automatic indes-
irg, image classification or fenture extraction), it's often Heoessary Lo first
represent the image in a different format, There are many formats for
photographic mages, eg. PNG, JPG, TIFF, GIT efe. and witlin these
lormats there are several ‘sublormats’, each designed for lhanding an image
in different ways, Tor technical reasons; it's desirable orsven LIBCEssaTY L
represent an image in the formal appropriate to the task in hapd. Fue-
thermore. to avoid degradation, it's necessary to minimise the number of
times an image is converted between formats, Also, to place a photograph
on a web site, most image gallery software {for reasons of network effi-
ciency) requires thal 2 or 3 sopies of the image are autoratically made
at different resolitions, The ewrrsnt excemptions should be widened bo
inchade digital to digital copying.

& Copying should also be permitted where the person weking the copy, or
commisioning the copy, is the subjoct of the photograph, or has com-
wissioned the original photograph. Many families and individuals have
Leen surprisec to discover that photographs or which they have paid
siorificant sums of monsy {zuchi as graduation photographs and wedding
photographs), aarry legal wirnings against home copving. Any reason-
able person would consider that the subject of the photograph, having
paid a professionnl price to the photographer, has a moral right to make
copies as he or she pleases: Unfortunately, seerion 47J does not permit
this. Neither is the photographer inder any obligation to make any copiss
for their customer. Hence an artificinl monopoly exists, from which the
purchaser has no reprieve. Section 47J should be extended to srant rights
to persons who commission such photegraphs, ar place an ablipation on
the copyright holder to make copies on their behalf, for no more than the
cost of making the copy.

Your issues paper mentions the very real issue of “Technologieal Protection Mea-
sures” (ealled “Digital Restriction Methads™ (DRM) in the popular prass). As
mentioned, the recent ‘free trade” agreernient between Australid and the United
States of America obliged Australia to ennct far reaching prohibitions ngainst



anyone attempting to cireumvent such measures. even whers tliesa persons hnve
the legal right Lo copy the material (such as when copyright has expired, for
bickup purposes of for fair use cupyiog). This dilemmea serves well to question
the wisdom of entering into such sgrecnents. and raises the issue of whethor
that agreement itself shotld be reviewed: However, given the current state of
affairs. the only way to remain in comoliance with the “free trade’ R EE L
and simultancously make the changes described above, would be to prohibit the
sale, distribution, manufacture or import. of materials into Australia, when Lhe
materials are encumbered by TPM, T make this recommendation with trepida-
tion, since 1 generally believe that blanket prohibitions are an affront to the civil
rights of Australians. However in this eise, it would seem to be U only way
mitigate: the barm brought about by the ‘free trade’ agreement enacted by the
MEeVIOUE governtnent.

Whilst these recommendntions would offer reprieve Lo usees i ooly very spe-
cfic eircumstances, I'm sure you understand tlist the ieses paper nnd call for
comiments is of very limited scope, Wider reform of copyright law. in Australia
would be needed to uphold the rights of individuals in & more general scenario,
which perhaps the department will eonsider st later stage
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